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UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Application Serial No. 85/751,520: EARTH BALANCE 

Published for Opposition March 19, 2013 

 

BALANCE BAR COMPANY, 

 

Opposer, 

 

v. 

 

GFA BRANDS, INC., 

 

Applicant. 

 

 

 

Opposition No. 91212477 

 

 

 

APPLICANT’S NINTH NOTICE OF RELIANCE 

 

Pursuant to Rule 2.120(j) of the Trademark Rules of Practice, Section 704.09 of the 

Trademark Trial and Appeal Board Manual of Procedure, Applicant, GFA Brands, Inc., hereby 

submits, makes of record in connection with this opposition proceeding, and notifies Opposer, 

Balance Bar Company, of Applicant’s reliance upon the June 19, 2014 discovery deposition and 

accompanying exhibits of Patrick Cornacchiulo, who testified as a Rule 30(b)(6) witness on 

behalf of Opposer, Balance Bar Company. 

A true and correct copy of the discovery deposition and the accompanying exhibits are 

collectively attached hereto as Exhibit I-1. 
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Dated this 20th day of October, 2014. 

   /s/ Johanna M. Wilbert     

David R. Cross 

Marta S. Levine 

Johanna M. Wilbert 

Andrea J. Fowler 

Quarles & Brady LLP  

411 East Wisconsin Avenue 

Suite 2040  

Milwaukee, Wisconsin 53202-4497  

Telephone:  (414) 277-5495  

Facsimile:  (414) 978-8942  

Email:  DRC@quarles.com 

Email:  marta.levine@quarles.com 

Email:  johanna.wilbert@quarles.com 

Email:  andrea.fowler@quarles.com 

Attorneys for Applicant GFA Brands, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 20, 2014, I served upon counsel of record the foregoing 

by causing the same to be delivered by U.S. mail and email to: 

R. Glenn Schroeder 

Schroeder Law PC 

110 Cooper Street #605 

Babylon, New York 11702 

gschroeder@schroederlawpc.com 

 

 

Dated this 20th day of October, 2014. 

 

   /s/ Johanna M. Wilbert _______________  

Johanna M. Wilbert 

Quarles & Brady LLP 

411 E. Wisconsin Avenue 

Suite 2040 

Milwaukee, WI 53202-4497 

Phone:  (414) 277-5000 

Facsimile:  (414) 978-8942 

johanna.wilbert@quarles.com 
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In the Matter of Applicalion SeriaÌ No. 8'7 /75]- ,
520: EARTH BALANCE Pubfished for Opposition
March L9, 2013

BALANCE BAR COMPANY,

Opposer,

against

GFA BRANDS, INC . ,

Applicant

2l-00 Smithtown Avenue
Ronkonkoma, New Yo rk

June 19,20L4
9:45 a.m.

Examination Before Trial of the

Opposer, BY: ?ATRICK CORNACCHIULO, pursuant to

Rule 30(b) (6) Deposition Notice, before

Deborah Rozea, RPR, a Notary Public of the

State of New York.

REALTIME REPORTTNG, INC.
124 East Main Street, Suite 202

Babylon, New York 11702
s16-938-4000

www . realtimereportíng. com

PATRICK CORNACCHIULO
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APPE A R A N C E S:

OÐDoser:For the

SCHROEDER LAW, P. C.

11-0 Cooper Street - +605

Babyl on, New Yo rk LL'7 02

BY: R. GLENN SCHROEDER, ESQ'

For the AÞþficant

QUARLES & BRADY, LLP

411 East Wisconsin Avenue

Milwaukee, Wisconsj-n 53202-4491

BY: JOHANNA M. WILBERT, ESO.

AT,SO PRESENT :

LEE GROSSKREUZ HECHTE],, ESO.

PATRICK CORNACCHIULO
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P A T R I C K C O R N A C C H.T U L O

called as a i^ritness, havinq been duly

sworn by a Notary Public, was exa¡nined

and testified as folfows:

EXAMINATION BY

MS. WILBERT:

O. Pfease state your fufl- name for

the record.

A. Patrick Cornacchiul-o.

O. What is your address?

A. 210 0 Smithtown Avenue,

Ronkonkoma, New York 1L1 '79.

MS. WILBERT: Can you mark these,

please?

(Cornacchiulo Exhibit 1, Copy of

six-page document entitled GFA Brands,

Inc. rs Rufe 30 (b) (6) Deposition Notice

to Opposer, Balance Bar Company, marked

for identificatíon. )

(Cornacchiulo Exhibit 2, Copy of

two-page 1êtter to Bob Harris from

Proskauer Rose, LLP, dated JwLy !2,

2006, Bates stamped GFA_E8000745 to

GEA EB0 00'7 46, marked for

PATRICK CORNACCHIULO
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Cornacchiufo

identi f ication. )

O. tr^Ihat is your job title?

A. Vice-President of Marketing.

0. And who is your current employer?

A. NBTY.

0. I know that I deposed you at the

end of April, early May, but I would fike to

go over a few of the deposition ground rules.

A. Yup.

O. So, I an going to ask you

questions, and I wouf d like you to not ansÌ^Ier

any queslion that you dontt understand. So,

if I phrase something poorly, please lel me

knohT and I wilf rephrase.

Is thal f air?

^ 
Vê ê

O, And if you give me an ansh¡er, I

am going to assume that means that you

understood my question.

Fair?

A. YeS.

0. Now, you just took an oath. Do

you understand the oath has the same import as

if you were before a judge and jury giving

PATRICK CORNACCHIULO
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Cornacchiulo

testimony?

A. Yes.

0. fs there anything or any reason

today that you couldn't do your best to honor

that oath?

A. No.

O, Are you taking any medications

that woul,d impact your ability to remember or

telf the truth ?

A. Nope.

0. In your deposition earl-ier on May

1s! you gave a summary of your position as

Vice-President of Marketing for NBTY.

Since May 1st has your position

at NBTY changed in any substantiaf \^ray?

À N1.\

0. Have you had any changes in your

responsibilj-ties?

A. No.

O. When did you personally first

fearn of the Earth Bafance trademark?

A. I donrt know the exact date, but

it was this year.

O. And what were the circumstances?

PATRICK CORNACCHIULO
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thi- s lawsuit?
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O.

6

Cornacchiulo

The circumstances were the Brand

there hras an infringement or

infringement on our trademark.

And what was the product lhat idas

yôur at te nti Õn ?

Your product? The Earth Balance

It vras the potential of a bar

product coming out .

O. And how did you learn about that?

You mentioned a meeting, but what are you --

A. I learned about it from Erin.

Erin monitors Balance Bar for me.

O. And how did she learn about the

potential of the bar product coming to market?

A. I believe she learned through our

Trademark l,egaf Team. There hras a document

being submilted for a trademark.

0. Was this in connection with the

Trademark AppÌication that's the subject of

I thin k

Have vou had any professional

PATRICK CORNACCHIULO
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Cornacchiulo

experience with the Earth Bafance trademark

other than thi s di spu Le ?

A- No.

O. When did you first personalfy

learn about the Smart Bafance t.rademark?

A. Around the same time. Some time

during this year when the trademark questions

uurLLg qtJ ¡

O. Have you had any professional

experience with the Smart Bafance trademark

other than the currently pending disputes

betr^reen GFA and Balance Bar ?

A. No.

0. Irm referring to the company as

Balance Bar.

Is that proper or should I be

referring to it as NBTY?

A. The brand is Ba]ance Bar, The

company that owns it is NBTY so...

(Handín9. )

0. okaY.

Before you is a document thatrs

been marked as Exhibit 1. It includes a case

caption at the top, and just for my

PATRICK CORNACCHIULO
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understanding,

Company.

Cornacchiufo

that ídentifies Bãlance Bar

Does that company stifl exist?

A, I'm not sure if that's one --

that may stiIl be our legal entity, inhouse,

and I woufd have to check on that.

O. Okay.

A. I know we do have severaf

companies that we stilf own.

O. !ùhat do you understand today's

dispute to be aboul ?

A. The dispute is about Earth

Balance producing fike ítems within our

categories, the bar items . That i,ùas the ma j or

concern for us.

O. Were you personal-l-y invol-ved in

the decision to file the Notíce of Opposition

which was filed in September of 2013?

A. No.

O. Do you know who was?

A. I canrt recall the gentleman's

0. Was it an atlorney or was it

somebody on the business side?

PATRICK CORNACCHIULO
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Cornacchiulo

A. Iìm not sure.

O. Do you know what the reason was

for filing this Notice of Opposition?

A, The reason for filing was that

there was, Earth Balance was submitting for

producing, potentially producing trademarks

wíthin the bar categiory, the nutrj-tion bar

^.1ô-^?r,uqsLYv!t¡.

So, we opposed against. that.

O. tr'las there any analysis conducted

before filing the Notice of Opposition to

determine Ì\¡hether customers were Iikefy to be

confused by the expansion of the Earth Balance

brand?

A. No.

O. Exhibit l" is the 30 (b) (6)

Deposítion Notice for today's deposition.

Have you seen this Notice before

today?

À VÂê

O. Can you confirm that you wiff be

testif yi-ng about Topics 1 through 6, Topic 9,

Topic 11 and Topics 17 through 19?

PATRICK CORNACCHIULO



1

2

3

4

5

6

1

8

9

l0

11

L2

l3

L4

15

t6

L1

18

19

20

2I

22

23

24

25

10

O. Do

topics you are

corporation?

Cornacchiulo

you understand that for those

testifying on behalf of the

^ 
1/ô è

O. trlhat does that mean to you?

A. That means that I wil-I be giving

you all the detaifs I know about the brands

and the products ín this case.

O. And do you understand that

because we can't depose an entire corporation

you will afso be speaking not just from your

personaÌ knowledge, but from information you

may have learned from others or documents that

you may have looked at that belong to the

corporation ?

Is that your understanding?

A. Yes.

0. What did you do to get ready for

todayr s deposition?

A. I reviewed the lrademark

situation, and also prior documents pertaining

to other trademark infringements or potentiaf

infringements.

O. Dj-d you tal-k to anyone other than

PATRICK CORNACCHIULO
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some of the

O.

first learn

mark?

A.

that.

0

Cornacchiu.lo

in preparinq for todayrs

Erin and I nay have spoke about

history.

Okay.

When did Bal-ance Bar Company

of GFA's use of the Earth Bafance

I rm not sure of the exact date on

. Could you give

your under s t andi ng ?

. Approximale l y

. I just handed

as Exhibit 2.

(Handing. )

Could you take

document?

me an app rox imate

date of

A

o

t\^ro years ago.

you what ' s been

marked

a minute to look

at that

A

o

þixha-tlat

througih

A

Okay.

CouId you please conf irm

2 bears the Production Number

7 462

I rm sorry?

MS. VIILBERT: Could you

thal

GFAEB 7 4 5

read it

PATRICK CORNACCHIULO



1

2

3

4

5

6

1

I
9

10

t-1

T2

13

L4

l5

L6

L"l

18

I9

20

2T

22

23

24

25

L2
Cornacchiulo

back?

(Record read. )

A. I'm like reading up here so Irm

confused.

Yes . Thank you.

O. That's a great point for

clarification.

As \^¡e go forward today lawyers

put these numbers at the bottom in the corner

on the righl-hand síde.

So, a lot of times after handing

you a document my first question will be to

confírm the number so that later on everybody

can agree what we were looking at.
À 1/ô c

O. And can you please confirm that

substantively this documents appears to be a

fetter from Counsel for Balance Bar to the

President of GEA Brands ?

A. Yes.

O. And that this letter references

the Earth Balance trademark beÍng used on food

bars in the marketplace; is that correct?

A. Yes, it does.

PATRICK CORNACCHIULO
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Cornacchiulo

O. Woufd you agree that based on

this document Balance Bar Company knew of

GFA's use of the Earth Balance mark in

connection with bars at least as early as

2006?

A Vô e

O. In preparing for your deposition

today, did you do anything to gather

informalion about the substance of Exhibit 2?

A, Pertaining to? f mean' other

than reading lhrough the documents?

a\ \/âe

Maybe a better question is:

Before today have you sêen Exhibit 2?

A. I donrt remember seeing this

vr:sve+t¡.

So, I may have, but I don't

remember reading this one exactfy.

A. Do you have any information about

the communications belween Bal-ance Bar Company

and cFA that took place in the 2006 timeframe?

A. Other than what documents we

received from them, that's about it.

O. other than this letter, are you

PATRICK CORNACCHIULO
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Cornacchiufo

au¡are of any other documents that consist of

correspondence bet\,veen GFA and Balance Bar

that are dated around the 2006 time period?

A. I 'm unsure .

0. I believe during E¡in's testimony

a couple months ago she had referenced that

NBTY today has contact with some of the

original founders of Balance Bar.

Have you had any communication

with the original founders about polential

communications with GFA surrounding GFA's use

of lhe Earth Balance mark?

A. f have not.

O. you know if she has?

A, From h¡hat I know she may have,

ye s .

0. Do you know if anybody else in

the company may know more about communications

between GEA and Balance Bar in the 2006 time

A. Our Counsef may know more.

MS. WILBERT: Can you mark thj-s,
ñlÂâèô2

(Cornacchiulo Exhibít 3, Copy of

PATRICK CORNACCHIULO
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Cornacchiulo

two-page letter to Lucy B. Arant from

tr{ef sh & KaLz, Ltd., dated August 25,

2000, Bates stamped GFA_E8000747 through

cFA_E8000748, marked for

identi f ication. )

(¡Ianding. )

A. I have just handed you whal's

been marked as Exhibit 3.

Before lookíng at it, could you

confirm that Exhibit 3 bears Production Number

GFAEB747 through 748.

^ 
Vâê

O. Could you take a moment to read

the l-etter, and let me know when you are done?

À nLã\r

O. Have you seen Exhibit 3 before

today?

A. Not to my recollection.

O. Do you agree that Exhibit 3

appears to be a letter from Counsel for GFA

Brands to, I believe, Counsel- for Bafance Bâr

Company?

A. Yes.

O. And is Russ August & Kabat a

PATRICK CORNACCHIULO
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Cornacchiulo

Counsel for Bafance Bar?

A, I don't know. Irm not sure.

0. Would you agree based on this

that Balance Bar had knowfedge of GFA's

the Earth Balance trademark as of at

August 25th,

A. Yes.

0. Othe r than Exhib i t s 2 and 3 are

that we re

Bar or their

Earth Balance

2000?

you aÌúare of any other documents

exchanged between GFA and Bafance

Counsel- regarding the use of the

mark?

A. I know there are documents, but f

can't specifically say which ones.

O. How do you know there were

documents?

A. Because I know that Erin and I

have spoke about in the past that Balance has

been through this several- times with Smart

Balance and Earth Bafance.

So, f know that theyrve had

conversations beth¡een the legal Counsel-s.

O. Do you know if the documents you

guys l^rere discussing h¡ere the tv'ro letters or

PATRICK CORNACCHIULO
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Cornacchiulo

if there was something more? :

A. I don't know what specifically

they v.¡ere but. . .

O. And you spoke with Erin about

that?

A. Yeah, I know that there have been

conversations in the past about this, but I

have no! read the documents myself,

O. Before üie go any further, you

gave deposition testimony about a month ago

and in that deposition you described some

documents and aulhenticated some records from

the company.

Do you remember that ?

À \¡ê ê

O. Is there anything Ín the

testimony that you gave at that tine that you

would like to correct or change hlith respect

to documents that you identified?

A. No, no.

I mean I'm just not recalling

r^rhat I read or did not read at this point in

time. So. . .

O. That's fine. I'm changing

PATRICK CORNACCHIULO
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Cornacchiul-o

topics,

A. No, I woul-dn't change anything I

5 drq, 1lu.

O. I spoke to your attorney before

this deposition, and we woufd like to

stipulate on the record for purposes of

speeding the process along that the documents

you authenticated on behalf of the company

wilf be considered authentic documents for

t.hi s proceeding.

Do you understand that ?

A. Ye s, yes.

O. So, in t.hat context is there

anyt'hing lhat you would like to change about

the testimony that you previously gave?

A. No.

MS. WILBERT:

agreement that goi ng

the transcript from

that Ìúe ' re í nvo fved

MR. SCHROEDER

agree to that.

MS. WILBERT:

pJ-ease?

So, do we have your

forward ì^re can use

the other opposition

in?

: Thatr s fine. We

Can you mark this,

PATRICK CORNACCHIULO
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Cornacchiufo

(Cornacchiulo Exhibit 4, Copy of

24-paqe document entitled Opposer's

Objections and Responses lo Applicant's

First Set of Interrogatories, marked for

identi f ication. )

0. Going back to the documents

exchanged historical-l-y between GFA and Bal-ance

Bar, v,rhat's your understanding of the outcome

of those communicati-ons?

A. My understanding was that Balance

r^rasn ' I moving on lo the other categories . and

my understandings ì^ra s at this point in time

Smarl Bal-ance and Earth Balance were nol

moving into our categories even though they

rnrere f iling.

So, I mean that's basically it.

O. So, is il accurate to say that

historically the th¡o marks have been able to

coexist without there being customer

confusion?

A. Within their sections, yes.

0. I'm handing you h,hat's been

marked as Exhibit 4.

' (Handing. )

PATRICK CORNACCHIULO



I
2

3

4

5

6

1

I
9

10

11

L2

l3

L4

15

L6

r-7

L8

I9

20

2L

zz

23

25

Cornacchíufo

Could you please confirm that

Exhibit 4 is titled Opposer's objections and

Responses to Applicantrs First Set of

Interrogatories?

20

20

¡

0.

look at

A.

0.

Have you

A,

O.

rr'ôa

Can you take a few minutes to

the do cume nt ?

seen

Okay.

My first question is

th.i s document be fo re

Yes ¡ I have.

Have you had a chance

going to be

today?

to review

it before today?

A. Yes, I have.

O, Do you understand the responses

to be accurale ?

A. Yes.

O. Are you aware of anything that

needs to be corrected or changed?

A. NÕ.

O. Coufd you pÌease turn to Pages

and 2L. It's Interrogatory Nu¡nber 22,

Just to summarize in this

fnterrogatory Response Earth Bafance is

PATRICK CORNACCHIULO
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identified as a trademark which. Bal-ance Bar

did not a ssert tradema rk rights on.

l woufd fike to ask you why

Balance Bar decided not to assert trademark

rights previously in connection with the Earth

Balance mark?

A. f was not part of that.

So, my understanding is that at

the time

and, you

producls

prevent

O.

they

kn ow,

h¡ere

our

not within our category,

first concern is cf ose-in

within our category, you knov.I, to

confusion within our category.

What do you consider to be your

category?

A. For us it's meal replacements'

bars, drinks. Normal-ly whaLrs in the

on-the-go bar category or anything cÌose in to

what we cafl the healthy lifestyle set.

O. Would you consider milk

substitutes to be a drink within the heal-thy

Iifestyle set?

A. No, not milk substitutes.

O. vrhy?

A. Il depends on where they are set

PATRICK CORNACCHIULO
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in the store and how people perceive them for

their usage.

So, I wouldnrt consider those a

meal replacement, no.

0. VÍoul-d you pÌease turn to

Interrogatory 1"5? The response to that is on

Page 1-4.

À ¡r'ô -

O. Did anyone else other than Peter

Wífson have any invofvement in comparing GFArs

Trademark Application in connection with GFA's

Earth Bal-ance Application and Balance Bar

products ?

A. Peter Wifson is the name T always

So, Irm not sure if there was

anybody else, but I befieve Peter Wifson is

the one who was the main point person for the

Bafance Bar Company.

0. As this l-awsuit has continued

since Peter Wifson has l-ef t the company, has

anyone in more recent times done a comparison

between cFArs Earth Balance Application and

the Bafance Bar products?

PATRICK CORNACCHIULO
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A. Internally we have just looked at

it, Erin and I and legal Counsef looked at

whatrs going on and where h¡e are at, but I

wouldn't say we have done any other comparison

other than what informatíon v¡e have been

provided.

ô ÀiÃ -'ou familiar vûith the)¿. r¡lr l

products in the Earth Ba.Lance Applicatíon?

^ 
Vô e

O. Of those products, what products

does Bal-ance Bar see as troublesome?

A. The Appl,ication for the bars, the

nutrition bars. That's, lhat was the close-in

issue for us.

0. Are there any other products in

that list that Balance Bar would be opposing?

A. I can't remember the fulf list

off the top of my head.

0. Do you have any personal

knowledge of anyone that has expressed a

befief that the goods sold by GFA Brands in

connec!íon with its Earth Balance brand were

affifiated with Balance Bar?

A. Say again.

PATRICK CORNACCHIULO
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O. Do you have any personal

knowJ-edge of anyone that has expressed a

befief that the goods sold by GFA Brands in

connection with its Earth Balance brand were

in any way affiliated vrith Balance Bar?

A. No, not at this lime.

O. Do you have any personal

knowledge of any instances of actual confusíon

caused by GFA's use of the Earth Balance mark

and any of the Bal-ance Barrs products?

A. Not at this time.

O. Do you have any personal

knowledge of any instances of actuaf confusion

caused by any party's use of the term Bafance

and any Bafance Bar product?

A. Any Ba.lance product in the past?

Anybody who has had Balance on their producl?

0, Correct.

A. Nobody has been withín our

category J-ong enough for us even to understand

if there wouLd be confusion.

So, usually we're making the

opposition prior to them hitting our section

or our shelf or our near-in categories.

PATRICK CORNACCHIULO
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So, we haven't had that situation

where somebody has been too close in to us.

O. Can you please turn to

InterrogatÕry, Page 4 and thatrs actualfy

Interrogatory 4.

Now, I just asked you about your

personal knowledge, and I woufd just like to

confirm from the corporation's perspectíve I

understand this interrogatory to state that

Bafance Bar has no documents, and is not a\^¡are

of any instances of actual confusion between

the goods currently sold by GFA and those sold

by Balance Bar; .is that correct?
À Vâ e

O. This document was prepared in

March af 2044.

Is the company aware of any

of confusion that took place sinceinstances

March of

A.

o.

Why donrt

201.3?

I rm not

I saacl

alfare

2044

I j ust repeãt

in that question.

it so h¡e can have a

cf ean transcript.

The fnterrogatory Responses were

PATRICK CORNACCHIULO
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prepared in March of 2A14.

Is Balance Bar aware of anY

instances of confusíon that took place since

March of 2414?

A. No.

^ c r -^^ learning of Earth Ba]-ancev.

as a trademark, has Balance Bar done anything

to determine or monitor whether customers are

confused regarding GEArs continued use of the

Earth Balance trademark on products?

A. No.

O. !ühy not?

A. Again, going back to right now we

don't feef that they are in our categories,

and I think, you know, what we do is monitor

within our categories and close in to anything

lhât's on-the-go, grab-and*go type bars,

nutrition, health and welfness.

So, if it was cfoser we probablY

woufd have done a l-ittl-e more research, but

right now being mainly in the dairy section

that's not as much of a concern for us.

O. You mention you monitor the

category.

PATRICK CORNACCHIULO
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vfhat does Ba.l-ance Bar do to

monitor its c atego ry ?

A. We do awareness studies. We are

working on a shopper study right now.

You know, interaction be thTe en

other products. Usage of other categories

within our cl-ose-in products. So, that would

be RTD's, bars and powders which is normally

within the sections within our category.

So, \^¡ e look al weflnes s products

that those people consume, lypes of producls

they consume.

So, we look at al1 types of

interactions with different products and

brands and types.

O. What are the awareness studies

that Bafance Bar does ín connection with its

Balance trademarks ?

A. I¡üe do a quarterly a\^¡areness.

S j-nce we purchased the company we

have invested in advertising because for a

long time Balance Bar was neglected.

So, we have invested in growing

the brand and brand awareness over the last

PATRICK CORNACCHIULO
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year and a haL f .

So, we are tracking those numbers

to make sure our advertising is going in the

right direction.

O. And who does the quarterfy

trackers lhat you are referring to?

A. Mi- l- l-wa r d Brown,

0. And are those awareness studies

the same studies that you discussed during

your last deposition? They have a bÌack

O. Are there any other awarèness

studies that are done other than the ones with

the black format?

A. No.

0. What are the studíes? You

mentioned you looked at interaction wilh other

products.

A. We are running right now a

shopper study to understand, you know, how our

consumers shop the category.

That is a, I wiff say it's a

shelf study so r^r e can understand how the

PATRICK CORNACCHIULO
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different products interact with each other

within our cfose-in categories.

We âl,so ran a segmentation

analysis that j ust tells us ì^¡hat types of

products people consume. It's nol rea]ly what

other brands. Itrs more types of products.

So, if I consume a Bal-ance Bar do

I consume ready drinks or lrhatever else.

O. What l^rere the concfusions of

those studies?

A. tr4]hat hre did was that showed us

that Balance Bar was very highly interacted

with on-the-go type products, grab-and-go.

Sô, you know, the quick snacks, quick

nutrition, healthy eating.

So, definit'ely that's where

Bafance Bar belongs.

O. When you mentioned the heafthy

eating, what are some examples of other

products that consumers who purchase Balance

Bar would be interested in purchasing that

fafl within the healthy eating category?

A. The study didn't give us what

they are interested in, it just gave us what

PATRICK CORNACCHIULO
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they actually consume.

O. Good correction.

A. So, I woul-d have to go back. I

coufdnrt telf you because Õur first goal was

to find out, you know, how we are interacting

within our category.

So, cl-ose in to Bafance Bar is

Cl-if Bar. Zone is right in Balance Bar,

So, \^¡ e Iearn more about our

current competítion more than worry about the

outside inf f uences.

What we do l-earn is, okay, wel.l ,

hrhat do l^¡e want to do next? Where do i¿e want

to go? I^lhat types of things are people doing

within the category that they also consume

when they eat Ba.Iance Bar. See r^rhat else they

consume.

So, it does help ín new product

development, but it's not real-ly meant to be a

kind of brand approach versus other brands.

flrs more about where do we fit? Who is close

to us and hol,¿ do we beat our cl-ose-in

competition and how do we expand out?

O. Who conducted that study?

PATRICK CORNACCHIULO
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A. That hras McKinsey.

O. Do you know if thal study was

g j-ven to your Iawyers?

A. NÕ.

Because ít didnrt really pertain

to the trademark. It just shows us eating

occasions.

0. What were the conclusions that

Bafance Bar as a company drew from the study

as far as what to do next or where to go with

ma r ket ing ?

A. Right nor¡r wè are focusing Õn the

on-the-go and welIness. So, we fook at that

wellness consumer and say here, that consumer

wants cfeaner, simpler ingredients.

They are label- readers. So,

basically it helps us to define how we speak

to them. It's more of how do I lafk to

somebody than anything else.

So, that person is "X", and here

is how I tafk to them.

So, it defines the advertising,

the directiÕn the brand goes in, the fook' the

feel, lhe imagery and so forth.

PATRICK CORNACCHIULO
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O. You mentioned that the study told

you that the customers are fabel readers.

How did it determine that?

A. There is a ton of questions and

t.hrough the questions and questionnaires they

wil-l- ask questions: Do you read labels?

I would have to go back and l-ook

exactly at what the questions Ì^¡ere. But I

know Balance and close-in brands within

Balance they had a tendency to read the labels

more of ten ,

O. In íls Notice of Opposition

Bafance Bar alleges that GFA's use of the

Earth Bafance mark is likely to c.,r="

confusion.

What's that

A. Itrs based

in a bar, cfose-in

couple of things:

allegation based on?

we re

is a

close

on

to

The

if obviously they

our category the re

fonts are very

We do produce other sub segments

So, íf there was another Balance-type product

it could be confused as our Balance.

So, h¡etve done Balance Bare,

PATRICK CORNACCHIULO
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Balance Gol-d, Balance Dark, Bafance Pure in

t.he past and so f orth.

So, our consumers are very heavy

loyalists. So, the heavy loyalists may have

the tendency to believe this is j ust an

another extension of Balance. Especially, you

know, if the treatments are real cfose in.

O. So, the main lhing is that the

fonts Iook similar, and they are using the

word Balance; is thal correct?

A. Yeah, I would say those are tl^¡o

major issues; obviousfy Balance being the

priority.

0. You mentioned a number of

different trademarks that the Balance Bar

Company has used in the past. They all began

with Bafance; is that correct?

A. Yes, to my knowledqe, yes.

O. Does Balance Bar Company have any

trademarks that use the word earth?

A. No.

O. Does Ba.l-ance Bar Company have any

slogans that it has registered as trademarks

that contain the word earth?

PATRICK CORNACCHIULO
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A. Nol to my knowledge.

MS. WILBERT: Can you mark this,

(Cornacchiulo Exhibit 5, Copy of

document created by Nielsen entítled US

Nutrition: Balance Bar & Pure Protein

Snapshot Report, updated March 18th,

201,4 | BaLes stamped 880003963 through

880003972, marked for identification. )

(The f ol-Iowing portíon has been

deemed confidential and bound under

separate cover. )

PATRICK CORNACCHIULO



1

2

3

4

5

6

1

8

9

l-0

t_1

I2

13

L4

15

L6

L'7

l8

1-9

20

2L

22

23

24

z5

94

ACKNOWLEDGEMENT

STATE OF

COUNTY OF

NEW YORK )

I, PATRICK CORNACCHIULO, he reb Y
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testimony taken under oath in my deposítion of
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CERTIFICATE

STATE OF NEW YORK )

COUNTY OF NASSAU )

T DEBORAH ROZEA, a Nolary Public

for the State of Nev'r Yorkf dowithin

hereby

and

certify

That PATRICK CORNACCHTUIO, the

\ditness vùhose deposition is hereinbefore

set forth, vüas duly sworn by me and tha!

such deposition is a true record of the

testimony gíven by such witness.

I further certify that I am not

rel-ated to any of the partíes to this

action by blood or rnarriage; and that I am

in no way interested in the outcome of

this matter.

IN WITNESS WHEREOE, I have

hereunto set my hand this 27th day of

June, 2014.

ø'e€y*
DEBORAH ROZEA

PATRICK CORNACCHIULO



IN THE TINITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 85/751,520: EARTH BALANCE
Published for Opposition Ma¡ch 19,2013

BALANCE BAR COMPANY,

Opposer

GFA BRANDS,INC.,

Applicant.

v

)
)
)
)
)
)
)
)
)
)
)

Opposition N o. 9 121247 7

GFA BRANDS, rNC.'S RULE 30(bX6) DEPOSITTON NOTICE
TO OPPOSER, BALANCE BAR COMPANY

PLEASE TAKE NOTICE that pursuant to 37 CFR 2.120 et seq. and Federal Rule of

Civil Procedrue 30(b)(6), the undersigned counsel for Applicant GFA Brands, Inc. will take the

deposition upon oral examination of the Opposer, Balance Bar Company ("Balance Bar"). The

deposition will commence on Thursday, June 19, 2014 at9:30 a.m. at Balançe Bar Company,

2100 Smithtown Avenue, Ronkonkoma, NY 11779, or at such other time and place as the parties

may agree. The deposition will take place before an offïcer duly authorized by law to adnrinister

oaths and take testimony and will continue from day-to-day, excluding Saturdays, Sundays, and

holidays, until completed. The testimony will be recorded by stenographic means. The

testimony so obtained will be used for all purposes pemritted under the Tradema¡k Rules of

Practice, Federal Rules of Evidence, and the Federal Rules bf Civil Procedure.

QB\25937207.2

Opposition No. 91212477 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant, GFA Brands, Inc.



Pursuant to Federal Rule of Civil Procedure 30(bX6), Balanse Bar shall designate one or

more officers, directors, managing agents or other persons, to testi$ on its behalf on the

following matters:

1. The manner by which Balanee Bar flrrst leamed of GFA Brands' use of any

trademark or service mark containing the words :'EARTH BALANCE."

2. The manner by which Balance Bar first learned of GFA Brands' use of any

trademark or service mark containing the word "BALANCE."

3. Any consideration by Balance Bar about whether its use of the BALANCE,

BALANCE GOLD, BALANCE BAR GOLD, BALANCE BAR, BALANCE

BARE, or BALANCE PURE Marks (herein after ooThe BALANCE Marks") may

or may not infringe upon any rights held by any other party or person.

4. Any instance in which anyone expressed, conveyed or exhibited a belief that GFA

Brands, or the goods or services sold by GFA Brands, were in any manner

endorsed by, sponsored by, or affiliated with Balance Bar or Balance Bar's use of

'Ihe BALANCE Marks.

5. Any instance in which anyone expressed, oonveyed or exhibited a belief that

Balance Bar or products sold in connection with Balance Bar's use of The

BALANCE Marks were in any manner endorsed by, sponsored by, or affiliated

with anyone else using a mark çontaining the word "BALANCE."

6. Any facts evidencing actual confusion between the EARTH BALANCE mark and

The BALANCE Marks.

2QB\2s937207.2



7 The people and any intended people to whom goods or services identified by The

BALANCE Marks are sold, including without limitation market date regarding

demographics or target demographics.

Channels of trade through which Balance Bar sells goods or services identified by

The BALANCE Marks.

Balance Bar's knowledge of anyone offering goods or services in connection with

any hademark, service mark, trade name or product name containing the word

"BALANCE' in corxrection with goods sold in the same stores as goods bearing

The BALANCE Marks.

Similarity and/or differences between the EARTH BALANCE mark and the The

BALANCE Marks.

Any instances of confusion between any other party's use of a mark containing

the word "BALANCE'and sponsorship or afflrliation with The BALANCE

Marks.

The results of any poll, study or survey designed in whole or in part to measure

the strength or recognition of The BALANCE Marks or any other trademark or

product name containing the word "BALANCE."

The results of any poll, study or survey designed in whole or in part to measure

confusion between any of The BALANCE Marks any other trademark, service

mark, trade name or product name containing the word "BALANCE."

The results of any poll, study or sr¡rvey designed in whole or in part to measure

customer demographics in connection to the sale of goods or sen¡ices bearing The

BALANCE Marks.

8.

9

10.

11

12.

13.

14.

-tQB\2s937207.2



l5

16.

t7,

18.

19.

Advertising and ma¡keting of products or services using The BALANCE Marks,

including any financial and other information reflecting the extent and duration of

such advertising and marketing.

Use in commerce of products bearing The BALANCE Ma¡ks trademarks,

including without limitation first use in commerce, geographic scope of use,

length of use, and stores and locations in whichthe use occurred.

Opposer's knowledge of third-party.use of marks containing the term BALANCE.

All statements of fact, allegations, and other representations made in Balærce

Bar's Notices of Oppositions in Proceeding No. 91212477 .

Balance Bar's responses to GFA Brands, Inc.'s First Interrogatories to Balance

Bar Company and all documents produced by Balance Bar including those

produced in response to GFA Brands, Inc.ts document requests.

4Q8U5937207.2



Dated this 7th day of May,2014.

R.
S. Levine

Johanna M. Wilbert
Andrea J. Fowler

Quarles & Brady LLP
411 East Wisconsin Avenue
Suite 2040
Milwaukee, Wisconsin 53202-4497
Telephone: (414) 277 -5495
Facsimile: (414) 978-8942
Email: DRC@quarles.com
Email : marta.levine@quarles.com
Email : j ohanna.wilbert@quarles.com
Email: andrea.fowler@quarles.com

Attorneys þr Applicant GFA Brands, Inc.

5Q8!0's937207.2



CERTIFICATE OF SERVICE

I hereby certify that on Wednesday, May 7,2014,I served upon counsel of record the

foregoing by causing the same to be delivered by U.S. mail and email to:

R. Glenn Schroeder
Schroeder Law PC
I 10 Cooper Street #605
Babylon, NY 11702
gschroeder@schroederlawpc. com

Dated this 7th day of May,2014.

M.
Quarles & Brady LLP
411 E. V/isconsin Avenue
Suite 2040
Milwaukee, W | 53202-4497
Phone: (414)277-5000
Facsimile: (414) 978-8942
j ohanna.wilbert@quarles.com

6QB\2593720?,2



JUL 14'46 r6!øl FR GFÊ BRâNDS ?ø156È63?4 ø1 s6B 63?4 T0 l3¡265s15øl

PRosKAuER nose,i-t-p
:l

l!:t
'!:l
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Brrltb.r J. Olour*¡'

Dll¡c o¡¡¡: 2r2.96!t.3120
boröur*êOFrr'3þ¡lr.adn

P.øZ/ø5

ì

I

July 12, 2006

BY FEDERAL EXPRESS

M¡, Bob lla¡ris
PrÊsidcnt
CFA BrüÀe, Inc,
2l I Kritk$bocker Road
Cre¡.skill, NJ 07626

Rc:

Dcr ld¡, Ila¡ris:

We ¡rc or*sidç cou¡sel to
fl1e ou¡ller

I¡c. a¡rd rÀe Balsnce Bo Coopruy ('Krafi"). Krañ is

snd BALANCE BARG bra¡rds for food ând nuûitionål

ÀcL Klafr âlsÕ or*ìs sevaaf per'ding BALÁNCE-
food ba¡s.

bs¡s. the
formative &dcral registrationr,
Nos. 3,03477l

ilcoüt€stabþ ì¡Itd.r $ 15

form¡tivc baderra¡k

r5

I

ThÊ BAIÁNCEo bû.a¡¡d h¡s bec&c wcll-lecognizcd þ cons'mcn rluougù lon& exænsivc' urd

ãclusivc us" 8nd ¿vertising i! {puulcrce. A; such, úe BALÂ'NCE mark is a very strong

ii* fot fo"¿ u"tt, In condsq å¡ cüent is nor aware of a single rhÈd-parE aflive fedeta¡

rrr¿". rog¡ttuti- or usc, or|ib tun by CFA Bra¡Ids, Inc' C1AFA')' thal cov€Ìs food bÙs'

Wfth rüis backsound ln m¡¡¡, fiaO rtcenuy leamed that GFA has fìl€d two Poûding
SrilÁlrfCE-f.il"t¡""g.3. t¡á¿"br* aeetiä¡tiouß tt't, following amend'êots. covcr "dried'

,r.d; ; ; ûlr¡, -d ".ittoUrt 
dþt", U-S'. Se¡i¡l Nos' ?8/554,¡182 (EÀRTH BALANCE) æd

iñi¿ã<rñÛñ sAtñcËi. Krañ arso rccenrry tc¡¡nÊd rt¡år EARTH BALANCE food baß

; Ñ'bãù ùd i¡ uæ."*"&rac", ¡"cluding in superrrartets thât â¡¡€adv carry Kraft's

HIGHLY CONFIDENTIAL GFA EBOOO745

Opposition No. 91212477 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant, GFA Brands, Inc.
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PROSI(AUER ROSE LLP

Mr. Bob llarri¡
¡r¡¡y 12, 2006
?4e2

P ,ø3/ø3

ì BAIáNCE frod ba¡s. W¿
U.S. P.teof dd Trâdre¡¡*

;j
¡ore lbe EARTH BALAIÍCE Sta¡Ê¡n€[lt ofUse reccnrly filcd in rhe
Ofidthet alleges e Nov€mb€r l, 2005 fir¡t qse in oomalrçc date.

ì

ì

Ia viov ofKraft's rigbts il thc wdl-knou,a and exùemcly valurble BAI-ÀNCEo bra¡¡d fot food
brt, K¡¡ft is cmceooil rbouf thdpøsurc conñ¡sion thrt r¡ill be carxed by GFA's EARTII
BALANCE ând FRUIT BÄLA}{O,E food bars. Afúough Krâff in¡dvrrtrofly missed rlre
op'positim period for thc EARTHþAI"ÀNCE mard it is lfta$'s intcntion to potitioB to c¡rc€t
tlis regisratim in the PîO, shoulÉ the pÊriieÊ not be eble to ¡caolvc this mattcr befo¡ç r¡c mart
Dåtur€s into a rcgisearion Simiþty, it is Kraft's iut€¡r!¡on to oppôso the FRUIT BALANCE
applicstior mce i1 ir puÞli6hod. (rafr is atso considcring ¡tt ôtber options st its disposal te
prolæt ard erfôrce itÊ BAIAÌ{CËo bEand for food bss,

In this contcxt, I €nolose here ¡¡, ",{ugu¡t 25, 2000 ccasc and de¡ist lcttcr from GFA's outside
col¡[sçl to K¡sû, rthicù allcgr* th¡t corsumcr confusion, dcccptiol, or rnistakc would rEsult f¡ûm
Kr¡fr's usc of BALAI.üCE a¡rd GR.A,'s r¡sc of EARTH BALANCE on similar goods. Thcrc is no
lagitimatp bssis to tâIe ¿ coûtrüll¡rosition now thal it is GFÂ thst ì3 the sêcond{omcr to ü¡c
nurkeçhcc for Knft's core Frpdiict for thc BALANCE@ brsnq n¿mcly, !ìood bars-

i
As ),bu Eåy l.üow, Klaû and GF..d wre ablo to amicóly rceolvc lhe trademark couflict thar ìvss
thÊ subjoct ofGFA cor¡nsc¡'s AugrËt, 2000 lç[er. \Viü rhlr brclqgrouúd in mind, we offer ¡ou
the oFpo¡lunity to r€cüry this naF by proúdirg us with ¡onr pornpt writtsn sssurå!ç€s, io bG

rêcéiv€d !o lt¡sr thaú July 26 2046, ütâ¡ OFA has irumdietcty cearÊd all uses of EARTIì
B^I*{NCq FRIJIT BÀLAI.ICÞ, and any othqr BALANCE-formrtive marks in connection with
food bü6, aÍ¡ \ti¡l not üsc sny B4LANCÞfoIm¿t¡vs mûlß at any point ifl the ft¡turc in
cm¡¿ctiø wilh food bars. rüe $o scd< ¡or¡ assùarcos thst GFA will sxp(êssly abandôn its
EARTH BALAIICE sud FRUIÎ É- AI-AI{CE applic¿tio¡s, and wiü not s6€!k to rcgistcr sny
B.dlAl.{CE-fc¡¡¡ative t''ade¡¡ati.lh* cov.r food bårs i! úê ñth¡re

We lôol 6rwûd to yow proupr qrittcn response.

Sinoscly, 
,

F*¿^fPf*-/Lh{
BrEEd¡[ J. Ofou¡tc t 'l

!-

Enclo¡ruc :

;j

çÆ: D st¿ Mcritås, Esq., KåA Foods, Itrc.

:

.il
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t a¡ro@ Ê. 5ãn^Ya:

-tssrss&K.rrz,LtP.¡ fuy¿!!2-
,eo Sátr Rlv.RcloÉ Pl¡¿ - 22r'9 FLoor

i;Cxrc^co' tr'r-'xots eoeoe

August 25, 2000

ffil'l¡:¡oxÊ..|,¡tEl.l-
.à", ¡¡¡røo." ov's.ro¡ '
;;.Hd;.zd'.'r¡"'

ì
f¡¡*Èlr¡ t. ¡oLÉEt !r
Eorr rÞ l¡. É r.gor' tr.o.

f/rr¡al¡El ¡¡ ¡àd¡taÊ¡

.tg^¡!9.ÉFÈr.Jr.

JÞr. À cBr.crEr¡Ed

rårlrr o. s.GRt¡tr¡ J-
¡ÑdartJ- ¡l¡l¡s.lE¡il

o^tlE! |.. crr.â$ê
¡¡ôr¡^ l.u?|

r^.rGo" o.....

-ÉErÞ:ànE'..c.¡r-

Y,L&&zlþtqt
Lucy B- Àrar¡t
Russ Augu$ & Kâbal
12424 Wilsúire Blvd.
Los ÄrEêlc+ CA 90025

Re:I
i,

Dcs Ms- Bar¡¡rr; 
f

wc rcDrcsent GFA Lì¡-*tds, Io"'' th" o-"o of thc ma*'SMART BALANCE0 for

*hi"bËïiffù';;;ú.úÞ#;iffilgn;fffii:*tí"íff i;
GFÂ Brr¡ds ¡f¡o owos thanlut EÁ

faßg¡rùatiou No- 2¿37,867' I

- t ' 
* r"*, BALÀÌ{CEP ud EARTH BALAI{CE0 marts.b":"Þt-::d-:

""*."Éoiñh 
,h;tø,,tiqg -d ""¡t 

of a ou,..ber of products' incfudirg ma¡gdìne'

rravq!¡rísc, clrccse' sfronc--'iog *tkiqg 
"pray 

a¡d oil'- G|FA Br¡nds' SMÀRT

ËîilfficlF--d úäit{ tsSf¿Næ"l'lik; arê svmbolic ofcxte'sive gooôtvil¡ an¡l

coaeumrr rccognitioa built rp uroufr sulst¡t't¡al tnounrs of ti-t dd €ffüt i!
edvertising grrd Promofion'

It'b¡s oølc to our ¡¡tàtion that Bdancc Bar C¡mp¡ny- is sct&itt to rcgistcr thc

-,nk ú'ñËË'¡iäJÑi zs-zzöiããt 
" 
n"ño ofp'o¿"ott'n¡o-Iøi's ct¡'€s"'

d.iry brs€d bsv€r¿gr+ ¿ip* l"t*' itJíiJr lå'ir t¿ å""r øo¿t It is not clc¡r Ê!B
it

HIGHLY CONFIDENTIAL GFA EBOOO747
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SincaclY,

S¡SLSE & KATZ, LTD'

P,ø5/ø5

I

Il¡cy B. Ä8¡nt
À¡lgt¡st25,2ü¡O
Prf.c2

l

the limited trâd€ma* infors¿iior wo obtai¡cd whcfh€r Bet¡ûce-B1 bes-¡ude ¡¡¡c of
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Sþply Balmcd Groæry, DVM: Tuget

Target DvM Grocery S¡mply Balanced

narrow by

E tvpe

E brand

learn more )

all Made to Matter )

views: small medium large

C quÈk inlo

see store for øice

Simply Balanced All
Natural Sp¡nach &
Garlic Chick...
S¡mply Balanced

Not sold onlim
Sold ¡n stoês
irrr*(7)

compa¡e

fl

! eui<* inlo

$7.99 onr¡n" p¡""

Simply Balanced
i Organic Pure Maple

Syrup 12 oz
i S¡mply Balanced

i Notsold onl¡æ
Sold ¡n stæs
eligible for Stqe Pictup

sort by: bct sllã

I e"ia, nt

. $3.44 onr¡ne pr¡ce

: Simply Balanced
i Freeze Dried

Strawberry Slices I o...
I Simply Bålånced

I NoÉsold onl¡æ
i sold¡nstoro
I el¡gibþ forstoÞ Pickup

ir (r)

learn more )

get coupons )

results I - 60 of 238 page I of ¡1 >

I

' 
C*t"*""

I $S.¿¿ onÍne pr¡ce

I Simply Balanced
Freeze Dr¡ed Peach
Slices 1.75 oz
S¡mply Balanced

i Notsold onl¡nê
I Sold ¡n stoes

elig¡bþ for StoF P¡clo¡p

rirr*(5)

I euiJr inlo

see store for price

Simply Balanced
Organic Frozen
Blueberries l0 oz
Simply Balanced

Not sold oline
Sold ¡n stoG

selecl category search q

ffi ffi
E

EbËtltiñtj|o Erffi iM

H

http://ww.ta¡get.com/c/simply-balanced-græery-dvm/-A{-55md816/1612014 1:56:31 PMj

comparê compare comparo
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Sþply Balmcd Græery, DVM : Trget

Q wi"ri*o
see store for p¡ice

Archer Farms@ Simply
Balanced Freeze Dried
Bananas...
Archer Fams
Not sold onl¡æ
sold in sto6
rrr* (4)

i compare

Q*,ia,itu"

$2.99 on¡¡n" p¡""

Simply Balanced
Organic White Corn
Tortilla Chips...
Simply Balanced

Sausag...
Simply Balanced

Not sofd online

I SoldinstoG
*r (5)

. cmpa¡è

i

: C q"¡at ¡'t"

I $S.SS ontin" p,i""

I S¡mply Balanced Wild
; Berry Fruit Strips 25 ct

S¡mply Balanced

: Not $ld onl¡æ
i soldin"tæ
I clig¡ble forstæ P¡cküp

compa¡e

Q eui* l*o

: Tomato & Asi...
: s¡mply Eahnced

i Ndsoldontire
I Sold ¡n stoB

.t. (2)

I 
dnpa¡è

C qubk;n¡o

n

Ie";*iL
see store tor priæ

Simply Balanced
Organic Frozen
Strawberries'10 oz
Simply Balânced

Not sold onl¡re
I sotd ¡n stoFs

I

i comparc

i S¡mply Bâlenced

i Not sold dliæ
i soldiostoG
I efig¡bþ forstorc Pickup

*_i comparc

! euici lø

S¡mply Balancêd

Q rui* l*

$2.99 on¡in" p,i"u

r Simply Balanced
r Pomegranate Fruit
i strips 10 ct
: s¡mply Belanced
I Not sold øl¡æ
I sol.d¡n"to*

eligibþ for Storc Pickup

. I compa¡e

! quidß ¡túo

Q ryi* itto I quicr it

see store lof pdce : see store for priæ

S¡mply Balanced All i S¡mply Balanced All
Natural ltalian Chicken : Natural Sun-dried

see slore for priæ

SALE
reg €+:1+

S¡mply Ba¡anced
Organic Broccoli
Florets 16 oz
S¡mply Balanced

Not sold onl¡æ
Sold ¡n stoE

: ,l compare

C qu¡"r ¡tm

$2.99 on"n" on*

!widr iroo

$2'99 onrn" p¡"u

Simply Balanced
Organic Yellow Corn
Tort¡lla Ch¡ps:..

Balanced
Almond Greek
Granola...

priceonl¡ne$2.99
Simply
Cherry
Yogurt

Not sold onlire
Sold ¡n storcs
elig¡ble for Stoß Piclop

Not sold dlim
sold in saoG

_i compare

f çi*i*o

$2.99 onr¡nu p¡*

*i**.(2)

._i compare

It euidr i*o

see store for price

http://w.taget.øm/c/simply-balmæd-grocerydvm,/-À{-55md8[6/16/20 l4 I : 56:3 I PMI

m
H

see slore for price



Siaply Balmæd, Græery, DVM : Trget

SALE
reg ç+4+

Simply Balanced
i Organ¡c M¡xed
i Vegetables
i simply Balanced

: Not $td onl¡æ
i soH¡n.to*

i compar€ ,*l compare

Qlui*lo , C*o"a
$5.99 onr¡n" p¡* , Simply Balancedru

S¡mply Balanced i Organic Low Sodium
Strawberry Fru¡t Str¡ps I Black Beans 13..'

25 ct I Notsold online

S¡mply Bãlencêd sold ¡n stG
Notsold onl¡æ 

,

Sold ¡ns{oÞ :

el¡g¡bþ forstoE Pickup 
I

._ _,i comparc | 
-,1 compa¡è

l! e,*ro f r,,i*i*o

S¡mply Ba¡ancedil All
Natural Sweet Apple
Chicken S...
l¡ot sold onlire
sold ¡n storcs

see store for pdce

SALE
reg €¿.7+

Not sold onl¡æ
sold in sioc
eligiblê fd Stoæ P¡c*up

Simply Balancedru I s¡mplvBalanced

DHA Omega-3 Organ¡c Notsold onl¡æ

I S¡mply Balancedil
I Non-Fat Blueberry
i Fruit on the 8o,..

i sold¡nstoG

- I compare

l| e,ir i*

$2.99 onrn" p¡*
i Simply Balancedil
: Date, Raisin and
i Soybean Fr...
I Archer Fâms

I NoÉsold onl¡æ
i sold ¡n sorc
i el¡g¡ble fústæ P¡ckup

*j compare

!+*riø
$2.29 onr¡n" p¡""

Simply Balancedru
Organic Fettucine
Pasta 16 oz
Not sold onl¡re
Sold ¡n stoê
el¡!¡ibþ fq Stoß Pickup

Simply Balanced
I Strawberry Banana
i Twisted Fruit Ro...
I S¡mply Balanæd

Apple 4.93 oz
Nd sold onl¡re
Sold in stoG

J comparc

I e"i"r ira

$2.99 on"n" on*
Simply Balanced

i Blueberry
i Pomegranate Fruit

Twists...
S¡mply Balanced

Not sold online
Sold in slorcs

elig¡bb for Stoe P¡clop

'16 oz
Simply Balanced

Nof sold onl¡æ
Sold in stom
ê119¡bþ for S.tore P¡clup

rçìrr(.1)

, Simpty Balanced
, Lightly Salted Pre-
i popped Popcorn...

S¡mply Belenced

Not sold onl¡re
Sold ¡n stoG
el¡gible for StoE P¡ckup

:-i comparc

' 
loo-*

i $3.99 onnne priæ

I Simply Balanced Dr¡ed
r Montmorency Cherries
),5ol2

l,¡ot sold onl¡æ
Sold ¡n storcs

i êl¡g¡bþ fdStoc Pkkup

i Not sold dl¡æ
sold in s{DE

i c[g¡blc forstoe P¡ckup

*1 compare *i compare

leuiorit Oquic¡itb

$2.49 onrin" p,i* $tO.Sg onfine priæ

Simply Balancedru Simply Balanced Cry
Organ¡c Trottole Pasta i Qu¡noa 30 oz

Whole Milk.5...
S¡mply Balancêd

Not sold onliæ
Sold ¡n storcs

, _ I COmpAte

fr il

http://w.t{get.com/c/sinply-balæced-grocery-dm/-N- 5 5md8f6 / 16 l20l 4 1 :56:3 I PMJ

,_j compare -. I Compare ,* i compare .-.i compare



Sinply Bala¡ced, Grocøy, DVM : Trget

Oq,¡"ri*

Simply Balanced
Blueberry 4.93 oz
Not sold ol¡nê
Sold in stores

!wicrl'lo

$2.99 onr¡ne ø*
S¡mply Balanced
Strawberry Fruit
Crispies Snack 3....
S¡mply Balarced

Not sold onl¡re
Sold ¡n sþ@
eligiHe forstæ P¡ckúp

Cq"¡*it
seê storo for price

SALE
reg: S+.5s

S¡mply Balancedil

j soldins{oE':'
i
:lI i*t compafe
I

| çicr i*o

Simply BalancedrM
Organic Apple Berry
Fru¡t Pouches...
Not sold onliæ

-l compare

! euifr irlo

$2.99 onr¡n" p¡*
Simply Balanced Wild
Berry Fruit Strips 10 ct
S¡mply B.lanced

ilot sold flline
Sold ¡n sbé
è[gibþ for S-torc Pickup

rr**.(.1)

f l"i*ilo .'

see storc for Pricê

SALE
regr €a5e

S¡mply Balancedil
Organ¡c Whole Milk .5
ga¡
Simply Balanced

Not sotd ontne
Sold in storcs

I i-".,1 compare

i OXI Omega-3 Organic j soro ¡nsro*
. 2% Reduced Fa... i

I s¡mply Balanced 
I

i Ndsoldonliæ 
|

._l comPare

Q ruicrint

see stoe for priæ

Archer Farms@
Ghicken Hot Dog
S¡mply Balânced

Not sold onúne

Sold in stocs

*J compare

iÊrrr-(s)
i

i *-l compare

;
--- -, -- ----,,t-,--,--,,-,---

f witr i*o

Simply Balancedil All
Natural Creamy
Almond Butter...
Not sold onl¡æ
Sôld ir stG

;_ I compare

Oq"¡"¡ ¡t¡o

$2.99 on¡in" p¡*
sA!-E
reg. ç3i4+

Simply Balancedru
Organ¡c Berry Juice
Boxes 6,75 o2...

: Notsold onfæ
i sol¿¡nstæ
: efg¡blc fo¡ Stop P¡clsp

i J compare

f e'i*rt
$2.84 onr¡n" p,i*

SALE
reg 6?39

Simply Balanced
Apple Juice 64 oz.
ilot sold onlire
Sold in soê

J compare

Ë
F

F¡

http://w.targø.com/c/sinply-balmced-græerydvm/-AJ-55md816/ 1612014 1 :56:3 1 PMI



Simply Balmced, Græsy, DVM : Taget

I euid< lnlo

Vegetables Simply
Balanced
Not sold onl¡nê

Sold ¡n storcs

; compale

C qui* hlo

see store for prjce

Simply Balanced Cage
Free Organic Large
Eggs 12 ct
S¡mply Balanced

Not sold online
Sold in storcs

* (1)

I euÈl inlo

S¡mply Balanced R¡ce
Crackers-Cheese
Mult¡seed 3.5...
Not sold onl¡æ
Sold ¡n stors

I eui* into

$3.99 onr¡n" p¡""

Simply Balanced
Organic Wildflower
Honey 12 oz
S¡mply Balanced

Nod sold onliæ
Sold in stoE
el¡g¡ble fd stoÞ Pickúp

rr*rr(1)

, Ì compare

f ei*i*o
see store for pdce

Simply Balanced
Tilap¡a F¡llets 24 oz
S¡mply Balanced

Not sold onl¡æ
Sold ¡n stoes

!qUtrifo
see slore for pdæ

Simply Balancedrt
i Wild Caught Mahi Mahi
, Fillets 16...

S¡ñply B¡lanced

Not sold onlire
Sold in stoG
rrr*.(l)

: (t+i:rinto

' SS.gg on¡¡ne pdce

I S¡mply Balanced
, Pomegranate Fruit
r Strips 25 ct
I S¡mply Balanced

i compare

I e"i"r ita

$2.29 onr¡nu p¡""

Simply Balanced
Organic Southwestern
- Style Black...
S¡mply Balånced

Not sold onl¡ne

Sold in lorcs

. C""to*o*

$4.19 ont¡ne price

r Simply Balanced Dr¡ed
i Strawberries 4 oz

Not sold online
Sold ¡n sr€

j el¡g¡ble forstæ Pickup

. -l compare

! euicf inro

' $2.29 onrne price

I Simp¡y BalancedrM
r Organic Capellini

Pasta'16 oz
i Not sold online
i Sold in loG

èl¡gible for Store P¡ckup

! wi:r ir*o

$2.¿g onriñe øice

Simply Balancedil
i Organic Campanelle
i Pasta 16 oz
i l,¡otsot¿ onl¡æ
i sotd instoe
i eligiblê forstoÞ P¡ckup

i -tcompare r.-icompare
I

Not $H onl¡ne

sold ¡n storcs
engiblc tor Storc P¡ckup

rrrrr(2)

--i compare _ - i compare

. Co"o-* i C."*-*
' see storê ror price simply Batanced
: SALE^- -^ , organic Dill Weed

. 1.1o2
, S¡mply Balancedil . Norsotdo¡t¡ne

I DHA Omega-3 Organic, sord¡nrorcs

. 2% Reduced Fa... l

I Simply Balanced

I Notsold onl¡æ
sold in stoÞs

i compare

,,! compa¡e

f eu*it

Simply BalancedrM
Non-Fat Raspberry
Fru¡t on the 8o...
S¡mply Balanced

Not sold onl¡æ
Sold ¡n stoßs

rçrrÊ(1)

Q r"i* Itlo

$1.00 on,,n" 0,,*
Simply Balanced
Strawberry
Watermelon Essence
Wate...
S¡mply Belanced

Not sold onl¡nê

Sold in stores
elig¡blc for StoÞ P¡ckúp

æ

F

-

-

http://ww.tdget.ær¡/c/simply-balæoed-græerydvm/-.N-55md816/16/2014 l:56:31 PMJ

rrrrr(1)



Sinply Balmced, Groæry, DVM : Tüget

as you view items
on Target.com,
we'll keep track of
them here.

compare

Q cui:* inlo

$5.99 onlin" p,¡""

Simply Balanced Dry
Basmati 30 oz
Not sold on¡¡ne

Sold in storcs
êl¡g¡bþ for stoê P¡ckup

compa¡e

results I - 60 of 238

Target stores

fnd a store

cl¡nic

opt¡æl

phamacy

photo

portmit studio

compare

I eui:t inø

Simply Balanced
Blueberry 12.345 oz
Not sold onl¡ne

sold in storæ

comPare

about Targêt

company info & press

€reers

¡nvestor relat¡ons

ærporate responsibil¡ty

affiliates

A Bullseye V¡ew

team member seryiæs

Bullseye Shop

cofnpare

C quiL hio
I

. $3.49 onr¡ne price

S¡mply Balanced
P¡neapple Wedges
Freeze Dried Frui...
Simply Balanced

Nd sold onl¡ne

Sold ¡n s{oE

cmparê

ways to save

weekly âds

coupons

clearance

all the deâls

comParê

r Cqu*¡¡o
see store for price

, S¡U

S¡mply BalancedrM

1 Organic Fat Free Skim
M¡lk .5 gal

I s¡mply Balanced

: Not sold oñl¡ne
I Sold ¡n storcs

û (1)

compare

compare

I luid< into

$2.29 on"n" on""

Simply Balanced
Chicken Tortilla Soup
'17.3 oz
S¡mply Balanced

Not sold onl¡nc

sold in sorcs
êl¡g¡bþ for Storc Pickup

rEEE

the REDcard

card benefits

how to apply

manage my REDcârd

help

aæssibil¡ty

see âll help

trâck ân order

retum an item

store pickup

sh¡pp¡ng ¡nfomâtion

product reælls

size charts

contâct us

ffi 5o/. ofr
plus everyday fr€e
sh¡pping

apply now

my recommendat¡ons

TABGET

privacy policy I cook¡es I terms & conditions I CA pr¡vacy rights I CA transparency in supply cha¡ns act I aboutth¡s site

@ 2014 Target Brands, lnc- Target, the Bullseye Design and Bullseye Dog are trademarks of Target Brands, lnc. All rights reserved.

view all products by: wmens rens baby kids home bath bedding appl¡ances décor

k¡tchen pat¡o and garien fumiture electronics toys health and beauty sports

v¡ewbyspecialty: backtocollege blackfr¡day chr¡stmas cleannce cybêrmonday

hallowen shop by brand favor¡te chaEcters recipes farget Cartìflheel coupons

http://w.tüget.com,/c/simply-balmced-grocery-dvm/-À{-55md81611612014 1:56:31 PMI



Simply Balaced, Grocery, DVM : Taget
featured partners: cook¡ng.com CHEFS catalog DERMstore

Target Canada: w.target.ca
shop all departments

view mob¡le veßion

http://ww.tãget.corr./c/simply-balæced-grocery-drm./-N-55md8[611612014 1:56:31PNtl



Generated on: This page was generated by TSDR on 2014-06-16 16:23:03 EÞÏ

Mark; EARTH BALANCE

EAR]]H BAI,ANCE

US Serial Numberi 85751520 Applicatlon Filing Date: Ocl 1l'2012

Filed as TEAS Plus: Yes Currêntly TEAS Plus: Yes

Règ¡ster: Pr¡ncipal

Mark Type: Trademark

Stalus: An opposition after publicâtìon is pending at the Trademârk Trial and Appeal Board. For further informatìon, see TTABVUE on the

Trademark Trial and Appeal Board web page.

Status Oâte: Sep. 14,2013

Publlcatlon Date: Mar. 19,2013

Mark Information

Mark Literal Elements: EARTH BALANCE

Standard Charactêr Claim: Yes. The mark consists of standard charactèrs w¡thout claim to any particular font style, size, or color

Mark Drawing Type: 4 - STANDARD CHARACTER MARK

Related Properties Information

Claimsd Ownershlp of US 2237 867, 3648468, 4 1 1 2473 and otheÍs
Registratlons:

Goods and Services

Note: The following synrÞols ¡ndicale lhat the registrânt/owr'ìer has al¡ended the goods/seruices;

. Brackets [..] indicate deleted goods/services;
r Ðouble parenthes¡s ((..)) idenlify any goodslseruices not c¡aimed in a Section 15 aflìdavit ol incontestab¡l¡ty; and
. Aster¡sks '..' identify addit¡onal (new) wording in the goods/seruices.

For:

lnternatlonal Class(es):

Class Status:

Basls:

For:

lnternational Class(es):

Butter; Butter substitutes; Cream cheesêì tdiblê oils; Milk; Nut and seed-basêd snâÖk bars; Nut butters; Nut-bãsed milki Peanut butter;

Shorteningt Soy-based snack foods; Soybean milki Vegetable-based spreads

029 - Pr¡mary Class U.S Class(es): 046

ACIIVE

1(b)

Cheesè flavored snacks, namely, chèese curls; Cheese flavored snacks, namèly, puffêd cheese balls; Dough; Popcorn; Puddings:

Salad dressings

030 - Pr¡mary Class U'S Class(es): 046

Class Status: ACTIVE

Basis:1(b)

For: Soy-based beverages not being m¡lk substitutès

lnlernat¡onal Class(ês): 032 - Primary Class

Class Status: ACï|VE

Basls:1(b)

U.SClass(es): 045, 046, 048

Basis Information lCase Level)

F¡led use:

. Filed ITU:

Filed ¡l4D;

Filed 44E;

F¡led 664:

Filed No Basis:

No

Yes

No

No

No

No

Currently Usè: No

Currently ITU: Yes

Currently 44D: No

Currêntly 44E: No

Currently 664: No

Currently No Bas¡s: No

Amended Use: No

Amended ITU: No

Amended 44D: No

Amended 44E: No

Owner Name: GFA Brands, lnc.

Current Owner(s) Information

Opposition No. 91212477 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant, GFA Brands, Inc.



Owner Address: Suitê 260
1 15 West Century Road
Paranrus, NEW JERSEY 07052
UNfT'ËD S]"41'ES

Lègal Entity Type; CORPORATÍON State or Country Where DELAWARE
Organized:

Atto

Attorney Name: Larry H. I'ronco

Attorney Primary Email docket(Ohollandhart.com
Address:

es ence Information

Attorney of Record

Correspondent

Attorney Email Yes
Authôrized:

Co rrespondent
Name/Address:

Phone:

Correspondent e"mail:

Larry H. Tronco
Holland & Hart LLP
P,O. Box 8749
A(tn: l-radenrark Docketing
Denver, COLORADO 80201
UNIl'ED STATES

(303) 473-2873

docket@hollandlrart.corì

Fax; (303) 473-2720

Correspondent e-mâil Yes
Authorized:

Domestlc Representat¡ve - Not Found

Prosecution History

Date Description

ATTORNEY REVOKED AND/OR APPOINTED

TEAS REVOKE/APPOINT ATTORNEY RECEIVED

OPPOSITION INSTITUTED NO. 999999

EXTENSION OF TIME TO OPPOSE RECEIVED

OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED

PUBLISHED FOR OPPOS ION

NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED

APPROVED FOR PUB - PRINCIPAL REGISTER

ASSIGNED ÏO EXAMINER

NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN ÏRAM

NEW APPLICAT¡ON ENTERED IN TRAM

Proceeding
Number

212477

86337

May 21,2014

May 21,2014
Sep,'14,2013

Apr. 02,2013

Mar. 19, 2013

Mar. 19,2013

Feb.27,2013
Feb. 09,2013

Feb.0B,2013

Ocl. 17 ,2012
QcI. 15,2012

TM Staff and Location Information

TM Attorney; lMAIM, At\4EEN

Current Location: PUBLICATION AND ISSUE SECTION

TM Staff lnformation

Law Off¡ce Assigned: LAW OI=FICE 113

Filê Location

Date in Location: Feb, 11,2013

Proceedings

Summary

Number ol Proceedings: 2

Tvpe of P roceedlno: Oooosition

Proceeding Number: 91214ll-
Status: Pending

lnterlocutory Attorney: CHERYL S GOODMAN

Name: GFA Brands, lnc

Filing Date: Sep 14, 2013

Status Date: Sep 14,2013

I\4ARTA S LEVINE
OUARLES & BRADY LLP
411 E WISCONSIN AVE, SUITE 2350
MILWAUKEE WI , 53202-4461
UNITED STAÏES

Correspondent Address

Defendânt



\,r'i I be rt(Oq uâ rles. conr

Associated marks

Mark

EAR'IH BALANCE

History Text

ËIT ËD AND FËË

NOTICI AND ]RIAL DATIIS SENI'; ANSWËR DUË:

PENDING, INSTITUIED

ANSWER

STIPULATED PROTECTIVE ORDER

TRIAL DATES REIM/\IN /\S SET

P I\,4OT FOR EXT W/ CONSENT

EXI-ENSION OF TIIVE GRANI'ED

CORRECTION TO SCHEDULE

D EXPERT DISCLOSURES

P REBUTTAL DISCLOSURES

Appl¡cation Status

Opposition Pending

Plaintitf(s)

Appl¡cation Status

Renewed

Renewed

Section B and 15 - Accepted and
Acknowledged

Section B and 15 - Accepted and
Acknowledged

Registered

Registered

Registered

Registered
Prosecut¡on History

Date

Sep 14,2013

Sep 14,2013

Sep 14,2013

Oct 10,2013

Feb 18,2014

Feh 20,2014

Apr 15,2014

Apr 16,2014

Apr 21,2014
Apr 22,2014

May 27,2014

Serial
Number

8575'1520

Serial
Number

75854595

76194400

78409022

78416165

77053653

ul3499e
85099089

85099 1 06

Registration
Number

Registration
Number

_2S30.101_

2745850

2999244

3036771

34369'1 7

3760265

3937988

4062171

Due Date

OcI24, 2013

Reg¡stratlon

Name: Balance Bar Conrpany

Correspondent Address: R GLENN SCHROËDER
SCHIìOEDER LAW PC
110 COOPER STREET, #605
BABYLONNY,117O2
UNIÏED STATES

Correspondent e-ma¡l: docket@schroederlawpc.conì,oscllroeclel@schroederlawDc.conl

Associated marks

Mark

BALANCE GOL-D

BAL/\NCË

BALANCE BAR GOLD

BALANCE BAR

BALANCE BARE

BALANCË PURË

BALANCE

BALANCË BAR

Entry
Number

1

2
aJ

4

5

6

7

I
I
'10

11

Proceeding Number: 85751520

Status: Terminated

lnterlocutory Attorney:

Name: GFA Brands, Inc.

Correspondent Address: l\¡ARTA S. LEVINE
QUARLES & BRADY LLP
411 E WISCONSIN AVE
IVILWAUKEE WI , 53202-4461
UNITED STATÉS

Tvne of Proceedino: of Time

Filing Date: Apr 02, 2013

Status Date: Sep 15,2013

Assoc¡ated marks

Mark

EARI'H BALANCË

Defêndant

Applicat¡on Status

Oppositìon Pending

Potential Opposer(s)

Serial
Number

85751 520

Number



Name: Bâlance Bar Con]pany

Correspondent Address: Keith E. Sharkin
Dickstein Shapiro LLP
1 633 Broâdway
New York NY , 100'19-6708
UNìI'ED SI'AI-ES

Correspondent e-mâil: iDdocketing-nv(OdicksteinshaDiro.com

Associated marks

Mark

Entry Number

Applicat¡on Status

Prosecution History

1

2
a

4

History Text

ìNCOI\4ING - EXT TIME TO OPPOSË FILED

EXTENSION OF TìN4E GRANTED

INCOMING - EXT TIME TO OPPOSE FILËD

EXTENSION OF TIIVE GRANTED

Serial Number

Date

Apr 02, 2013

Apr 02, 2013

Jul 10,2013

Juì '10,2013

Registration
Number

Due Date
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Revocation of Attorney/Domestic Representative and/or
Appointment of Attorney/Domestic Representative

RIALSB

The table below presents the data as entered.

8575 I 520

I

i LAW OFFICE I 13

NUMBER

LAW OFFICE
ASSIGNBD

ARKM

MARK SBCTION

i EARTH
i

ATTORNBY SECTION

ORIGINAL
ADDRESS

STATEMENT
TEXT

NÄME

BALANCE

MARTA S LEVINE
139986.00241
4II E WISCONSIN AVE
SUITE 2350
MTT.WA{ IKEE Wisconsin (WI) 53202-4461
US
414 277 5000
4r4 271 3s52
tm-dept@quarles.com

By subrnission of this request, the undersigned REVOI(ES the power of
attoîney currently of record, as listed above, and hereby APPOINTS the

following new attorney:

Larry H. Tronco

FIRM NAMtr Flolland & Hart LLP

Attn: Trademark Docketing

I

i

P.O. Box 8749

CITY Denver
I

i

\

!

STATtr

COUNTRY United States



POSTAL/ZIP
CODE 80201

PHONE
I trorl ot 3-2873

;

IF
I

AX (303) 473-2720

docket@hollandhart. com

ATTORNIìY
AUTHORIZED
TO
COMMUNIC,{TE
VIA E-MAIL

NEW OTHER
APPOINTED
,{TTORNEYS

NAME

FIRM NAME

YES

Scott S. Havlick; Donald A. Degnan; Wendy J. Pifher; Matthew D, Abell;
Andrea Anderson; Ester Martín Maillaro; Larry H. Tronco; Andrew Roppel;

Jessica A. Neville; Nadya C. Bosch; Matthew Horlacher; Amanda L. Swaim;

Kazuyo Morita; Janet Shih Hajek; Darin Brown; Betsy D. Proffitt; Lynn Y'
Hsu

Larry H. Tronco

Holland & Hart LLP

Attn: Tradernark Docketing

P.O. Box 8749

INTERNAL
ADDRESS

STREET

CITV Denver

STATE Colorado

COUNTRY United States

POSTAL/ZIP
CODE

80201

PI{ONE

FAX

EMAIL

AUTHORIZED
TO
COMMUNICATE
VIA E-MAIL

OTHER
APPOINTED
ATTORNEY

(303) 473-2873

(303) 473-2720

i docket@hollandhart.
;

i

i vps

I

com

| "'
1 Scott
ì

S. Havlick; Donald A. Degnan; Wendy J. Pifher; Matthew D. Abell;
Andrea Anderson; Ester Martín Maillaro; Larry H. Tronco; Andrew Roppel;

Jessica A. Neville;Nadya C. Bosch; Matthew Horlacher; Amanda L. Swairn;

Kazluyo Morita; Janet Shih Hajek; Darin Brown; Betsy D. Proffitt; Lynn Y'
Hsu

SIGNATURB SECTION



SIGNATORY
FILE

ORIGINAL
PDF FILE

hr,v 632361 1269-131241473 . 2014.05.21 Iìcv ol'POA-
Appt ol' new attys-signecl.pclf

CONVERTED
PDF FILE(S)

(1 page)
\VfIC]RS\I]XPOIì'f 1 6\ÌMAGNOUT I (I\8 s7\s I s\tìs7-5 I -520\xnrt8\RAA0002..lPG

Timothy R. KraftTORY

SIGNATORY
PHON[, 720-550-s007

ATORY
TION enior Vice President, Associate General Counsel

-i-
is
II

I

I
t

I

I

I

I

I

INFORMATION SECTION

SUBMIT DATE Wed May 2l 13:15:34EDT 2014
I

TE,/\S STAMP

usPTo/RA A-63 .23 6.r 12.69 -2

0140521 I 3 I 534 I 5 857 0-86219
22 8 - 5 00 5 1 8a6 cc423 cebZbsbg
c 62 a 8 6 3 dfb 020 dcd6 49 5bf2f4
9b25 ce69 598b5 4a3 fb6d-N/A-
N/A-20 I 40 52r 13 1247 47 3218
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Revocation of Attorney/Domestic Representative and/or
Appointment of Attorney/Domestic Representative

To the Commissioner for Trademarks
MARK: E,ARTH BALANCE
SERIAL NUMBBR: 8575 I 520

The original attorney
MARTA S LEVINE
t39986.00241
41I E WISCONSIN AVE
SUITE 2350
MILWAUKEE Wiscon sin 53202-446 I
US
414277 5000
414 27t 3552
tm-dept@quarles.com

Original Correspondence Address :

MARTA S LEVINE
QUARLES & BRADY LLP
4II E WISCONSIN AVE
SUITI 2350
MILWAUI(EE, Wiscon sin 5 3202 - 4461
US
414 277 5000
4t4 271 3552
tm-dept@quarles.com

By subrnission of this request, the undersigned REVOI(ES the power of attorney currently of record, as

listed above, and hereby APPOINTS the following new attorney: In addition, any additional previously-
appointed attomeys that are currently listed in the application are replaced with the new "Other Appointed

Attorneys" listed below.

Newly Appointed Attorney:
Larry H. Tronco
I{olland & Hart LLP
Attn: Trademark Docketing
P.O. Box 8749
Denver, Colorado 80201

United States
(303) 473-2873
(303) 473-2720
docket@hollandharl. corn



Other Appointed Attorneys:

Scott S. Havlick; Donald A. Degnan; Wendy J. Pifher; Matthew D. Abell; Andrea Anderson; Ester Marlín
Maillaro; Larry H. Tronco; Andrew Roppel; Jessica A. Neville; Nadya C, Bosch; Matthew Horlacher;

Amanda L. Swaim; I(azuyo Morita; Janet Shih Hajek; Darin Brown; Betsy D. Proffitt; Lynn Y. Hsu

The following is to be used as the correspondence address:
Larry H. Tronco
Holland & Harl LLP
Attn: Trademark Docketing
P.O. Box 8749
Denver, Colorado 80201

United States

(303) 473-2873
(303) 473-2720
docket@ho llandhart. corn

Original PDF file:
hw 63236 I 1269-131241 413 . 2014.()5.21 Iìev o1' POA-Anut of' nelv attvs-sìsned.pclf

Converted PDF file(s) (l page)

Sienalurc l"ilc I

Signatory's Name: Timothy R. I3aft
Signatory's Position: Senior Vice President, Associate General Counsel

Signatory's Phone Number: 7 20-550-5007

Serial Number: 8575 I 520
Internet Transmission Date: Wed May 2l 13:15:34 EDT 2014
TEAS Stamp : USPTO/RA A-63 .23 6. I 12. 69 -20 I 40 52 I I 3 I 5 3 4 I 5

8 5 7 0 -8 62 I 922 8 - 5 0 0 5 I 8 a6 cc 423 c ebZb 5b9 c 62 a8

63 dfb020dc d649 5bnf49b25 ce69 598b54a3 fb6d
-N/A-N/A-2 0 1 40 52r 13 I 247 47 32 t 8



Revocation of Attorney/Dornestic Representative and/or Appointrnent of Attorney/Dornestic
llepresentative

Handwritten Signature

Signature
S

Date:
si {t
Signatory's Position:

Signatory's Phone Number: 7zo - s50 * sû04

NOTIì TO APPLICÄNT: When filed as paltof the electronic form (i,e., scanned and attached as an irnage file),

include only the signature page (no declaration is rcquired, nor should any other information f'rom the actual

revocation be included).

|-:.r-ìi-ffiÌ:fr{
ll,t,:P.ryi;iìl

lrttp:/iteas,uspto.gov/ccr/xslt.scrvicc?xsl=hsign [,5/ I 6/20 I 4 3;4(r: I 8 PM]



From:
Sent:
To:
Subject:

TMOfficialNotices@USPIO.GOV
Tuesday, March 19, 2013 00:41 AM
tm-dept@quarles.com
139986,00241 Official USPTO Notification: TMOG Publication Confirmation for Serial Number 85751520

TRAD E M ARK O F F I C I AL G AZETIE PU B LI CATI ON CON F I RMATION

U.S. Serial Number: B5-751 ,520
Mark: EARTH BALANCE(STANDARD CHARACTER MARK)
lnternational Class(es): 029, 030, 032
Applicant: GFA Brands, lnc.
Docket/Reference Number: 1 39986,00241

The mark identified above has been published in the Trademark Official Gazette (TMOG) on Mar 19,2013

To View the Mark in the TMOG

1, Click on the following link or paste the URL into an internet browser:
htto://www. uspto.qov/web/tradema 01 3031 I OG.odf#oaoe=0000041 3

2. Locate your mark on the displayed page.

lf the TMOG PDF file does not open to the page conta¡ning your mark (you must have an Adobe Reader installed on your

workstaiion), click on the following link or paste the URL into an internet browser to review the Frequently Asked Questions
about the Trademark Official Gazette: http://www.uspto.gov/trademarks/resources/tm oq faqs.isp.

On the publication date or shortly thereafter, the applicant should carefully review the information that appears in the TMOG for
accuracy. lf any information is incorrect due to USPTO error, the applicant should immediately email the requested correction
to TMPostPubQuerv@uspto.qov. For applicant corrections or amendments after publication, please file a post publication

amendment us¡ng the form available at http://teasroa.uspto.Qov/ppa/. For general information aboui this notice, please contact

the Trademark Assistance Cenier at 1-800-786-9199.

Significance of Publication for Opposition

Any parly who believes it will be damaged by the registration of the mark may file a notice of opposition (or extension of time

thereforiwith the Trademark Trial and Àppeât Board. lf no party files an opposition or extension request within thirly (30) days

after the publicatlon date, then eleven (11) weeks after the publication date a notice of allowance (NOA) should issue. (Note:

The applicant must file a Statement of Use or Extension Request within six (6) months after the NOA issues.)

To view this notice and other documents for this application on-line, go to Trademark Status and Document Retrieval at

http://tsdr.uspto.qov/, enter the United States application serial number and select the button labeled "Documents." NOTE:

This notice will only be available on-line the next business day afier receipt of this e-mail.



UNITED STATES PATENT AND TRADEMARK OFFICE

Feb 27,2013

NOTICE OF PUBLICATION

Commissioner for Trademarks
P.O. Box '1451

Alexandria, V A 22313-1 451
www,uspto.gov

1. Serial No.:
B5-751,520

3. lnternational Class(es)
29,30,32

4. Publication Date
Mar 19,2013

2. Mark:
EARTH BALANCE
(STANDARD CHARACTER MARK)

5, Applicant:
GFA Brands, lnc.

The mark of the application identified appears to be entitled to registration. The mark will, in accordance with Section 12(a) of

the Trademark Act of 1946, as amended, be published in the Official Gazette on the date indicated above for the purpose of

opposition by any person who believes he will be damaged by the registration of the mark. lf no opposition is filed within the

time specified by Section 13(a) of the Statute or by rules 2.101 or 2.102 of the Trademark Rules, the Commissioner of Patents

and Trademarks may issue a notice of allowance pursuantto section 13(b) of the Statute.

Copiesof thetrademarkportion of theOfficial Gazette containingthepublicationof themarkmaybeobtainedfrom:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371954
Pittsburgh, PA 1 5250-7954
Phone: 202-512-1800

By direction of the Commissioner

Email Address(es):

tm-dept@quarles.com



From:
Sent:
To:
Subject:

TMOfficialNotices@USPTO.GOV
Wednesday, February 27,2013 03:40 AM

tm-dept@quarles.com
139986.00241 Official USPTO Notification: lssuance of Notice of Publication for Serial Number 85751520

NOTIFICATION OF ''NOTICE OF PUBLICATION''

Yourtrademark application (Serial No, 85751520) is scheduled to publish inlhe Official Gazette on Mar 19,2013. To preview

theNoticeof PubÍication,goto http://tdr.uspto.gov/search.action?sn=85751520. lfyouhavedifficultyaccessingtheNoticeof
Publication, contact QBIQuspje{ev..

PLEASE NOTE:

1 . The Notice of Publication may not be immediately available but will be viewable within 24 hours of this e-mail notificatìon

2. You will receive a second e-mail on the actual "Publication Date," which will include a link to the issue of the Officíal

Gazette in which the mark has published.

Do NOT hit "Reply" to this e-mail notification. lf you have any questions about the content of the Notice of Publication, contact

TMPostPubQuery@uspto.gov.



OVBRVIBW

SERIAL NUMBER 85751520 FILING DATE 10t11t2012

REG NUMBER 0000000 REG DATE N/A

REGISTER

INTL REG #

PRINCIPAL TYPE TRADEMARK

TM ATTORNEY

N/A

IMAM, AMEEN L,O. ASSIGNED

REG DATE N/A

ì

I
113

RUN DATE

PUB DATE

STATUS

STATUS DATE

PUB INF'ORMATION
t

1 0211212013

, 03119t2013

681 -PUBLICATION/ISSUE REVIEW COMPLETE

02t11t2013

LITERAL MARK ELEMENT EARTH BALANCE

DAÏE ABANDONED N/A DATE CANCELLED

SECTION 2F IN PARTSECTION 2F NO NO

SECTION 8 NO B IN PART NO

SECTION 15 PUB 12C N/A

RENEWAL FILED NO

N/A

NEWAL DATE N/A

DATE AMEND REG

FILING BASIS

FILED BASIS CURRENT BASIS AMENDED BASIS

1 (a) 1 (a) NO

1 (b) YES YES NO

NO 44Ð NO

NO NO

44D NO

448 NO

664 NO 664 l
l

NO

NO BASIS NO NO

MARK DATA

: LITERAL MARK ELEMENT

NO BASIS

EARTH BALANCE

STANDARD CHARACTER MARK YES



MARK DRAWING CODE 4.STANDARD CHARACTER MARK

COLOR DRAWING FLAG

PARTY TYPE

NAME

CURRBNT OWNBR INFORMATION

1O-ORIGINAL APPLICANT

GFA Brands, lnc.

Suite 260
1 15 West Century Road
Paramus, NJ 07652

O3-CORPORATION

Delaware

GOODS AND SBRVICBS

I

ADDRESS

ENTITY

CITIZENSHIP

INTERNATIONAL CLASS i 02e

DESCRIPTION TEXT

INTERNATIONAL CLASS

DESCRIPTION TEXT

Butter; Butter substitutes; Cream cheese; Edible oils; Milk;
Nut and seed-based snack bars; Nut butters; Nutbased milk;

Peanut butter; Shortening; Soy-based snack foods; Soybean
milk; Vegetable-based spreads

030

Cheese flavored snacks, namely, cheese curls; Cheese
flavored snacks, namely, puffed cheese balls; Dough;
Popcorn; Puddings; Salad dressings

INTERNATIONAL CLASS 032

Soy-based beverages not being milk substitutes

GOODS AND SERVICBS CLASSIFICATION

DESCRIPTION TEXT

ì

I

I
I

i

!

ì

INTERNATIONA
CLASS

INTERNATIONAL 030
CLASS

INTERNATIONAL 032
CLASS

FIRST USE
DATE

FIRST USE
DATE

NONE i FIRST USE NONE
IN
COMMERCE
DATE

NONE E NE

6-ACTIVE
STATUS

CLASS 6-ACTIVE

CLASS
STATUS

6-ACTIVE

S

'

i
I
I

I

I

i NONE

ATUSST
Ì

I
I

COMMERCE
DATE

-..-i
FIRST USE
DAÏE

NONE FIRST USE
IN
COMMERCE
DATE

MISCBLLANEOUS INFORMATION/STATEMENTS

CHANGE IN REGISTRATION NO



OWNER OF US REG NOS 2237867 3648468 4112473

ENT CD ENT

PROSBCUTION HISTORY

DESCRIPTIONDATE

02t09t2013

02t08t2013

10t1712012

1011512012

TYPE

P

I

I

:
t
:
I

I

I

i

I
Ì
I-t

I

ENT NUM

004

003

002

001

:RttonNEY

APPROVED FOR PUB - PRINCIPAL REGISTER

D ASSIGNED TO EXAMINER

NEW APPLICATION OFFICE SUPPLIED DATA ENTERED
IN TRAM

Marta S. Levine

MARTA S. LEVINE
QUARLES & BRADY LLP
41,1 E WISCONSIN AVE
MTLWAUKEE, Wl 53202-4461

NONE

CNSA

DOCK

NWOS

NWAP NEW APPLICATION ENTERED IN TRAM

CURRENT CORRESPONDENCE INFORMATION

CORRESPONDENCE ADDRESS

DOMESTIC REPRESENÏAÏIVE

I
I

t

i

J

1



EAT{TH BALA}{CE



SERIAL NUMBER

DATE:

NAME:

Searched:
X Google

Lexi s /Nexi s

OneLook
Wikipedia
Acronym Finder
Other:

Requestred Law Library search
for:

PRINT DO NOT PRIMT

Descripbíon of the mark
TransÌation sLaLement

Negative translation sLatement
Consent of living individual

Changed TRADEUPS to:

NOTE TO THE FILE

85751520

0210912013

aimam

Discussed ID with:
Seníor Atty
Managing AtLy

Discussed Geo. Sig. with:
Senior Atty
Managing Atty

ProtesL evidence revÍewed

Checked:
Geographic signif icance
Surname
Trans l-at ion
rD with ID/CLASS mail-box

_ Checked list of approved Canadian attorneys and agents

Discussed fìle with
Àttorney/Àpplicant via r

phone
emai l-

Left message with
ALtorney/App1 icant

Issued Examiner's Amendment
and enLered changes in TRADEUPS

Added design code in TRADEUPS

Re-imaged standard characLer
drawing

contacted TM MADRID ID/cLAss
about miscfassified definite ID

OTHER



*** User':ainram ***,

# Total Dead

Marks Marks

62

N/A

N/A

N/A

N/A

N/A

0

0

N/A

N/A

N/A

NiA

N/A

0

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

0

0

01 139

02 12932

03 14333

04 579

05 579

06 1988

07 29

08 21

09 4110

10 2014885

I 1 1662

12 153725

t3 58'1742

14 1209

15 I 6986

t6 32680

t7 4t373

18 3s629

t9 1820

20 20999

21 8328

22 8097

23 6006

24 31907

25 12126

26 184

27 773

Status/

Search

Duration

0:01
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0:01
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0:01
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Trademark/Service Mark Application, Principal Register

' å'å11,4'S årþèax s Å g*g*ë Ëc*å.ås* rrr

Serial Number: 85751520

Filing Date: 10/11 12012

NOTE: DøtøJields with the':' üre ntøndatory under TEAS Plus. The wording "(if qtplicable)" øppears

where the Jield is only mandatory under the facts of the pørticulør application.

The table below presents the data as entered.

'å'{:l;\¡q) }}ìl'¡it i 91,5

MARK INFORMATION

,.MARK HAIìTH I]AL,ANCTL]

'ISTANDARD CHARACTDRS S

; USPTO-GENERATED IMAGE

LITERAL ELEMENT

YES

EARTH BALANCE

*MARK STATEMENT
The mark consists of standard characters,

without claim to any particular font, style,

size, or color.

ìRBGISTER Principal

, APPLICANT INFORMATION

,.OWNER OF MARK

INTERN,{L ÄDDRESS

':STREET

'ICITY

TSTATE

(Required for U.S. applicants)

I
GFA Brands, lnc

Suite 260

I 15 West Century Road

Paramus

New Jersey

COUNTRY United States

"ZIP|POSTÄL CODE
(Required for U.S. applicants only)

LBGAL ENTITY INFORMATION

07652



.'TYPE

" STATE/COUNTRY OF INCORPORATION

CORPORATION

Delaware

GOODS AND/OR SBRVICES AND BASIS INFORMATION

;INTERNATIONA.L CLÄSS 029

"!IDENTIFICATION

Butter; Butter substitutes; Cream cheese;

Edible oils; Milk; Nut and seed-based snack

bars; Nut butters; Nut-based milk; Peanut

butter; Shortening; Soy-based snack foods;

Soybean rnilk; Vegetable-based spreads

SECTTON l(b)"FILING BASIS

.I INTERNATIONAL CLASS 030

Cheese flavored snacks, namely, cheese curls;

Cheese flavored snacks, namely, puffed
cheese balls; Dough; Popcorn; Puddings;

Salad dressings

'?IDENTIFICATION

,OFILING BASIS sECrroN l(b)

"IDENTIFICATION

O.INTERNATIONAL CLASS 032

Soy-based beverages not being milk
substitutes

sECrroN 1(b)ì "I.'ILING BASIS

ADDITIONAL STATEMENTS SBCTION

"TRANSLATION
(if applicable)

TTRANSLITBRATION

(if applicable)

'CLAIMED PRIOR REGISTRATION
(if applicable)

The applicant claims ownership of U.S.

Registration Number(s) 2237 867, 3648468,
4112473, and others.

N CONSENT (NAME/LIKENESS)
(if applicable)

'ICONCURRENT USE CLAIM
(if applicable)

TTORNEY INFORMATION

NAME Marta S. Levine

ATTORNEY DOCKET NUMBER 139986.00241

FIRM NÀME Quarles & Brady LLP



INTEIINAL ADDRtrSS

STREET

ì

I

I

Attention: IP Docket

411 East Wisconsin Avenue

ilwaukeeCITY rM
1

STATE Wisconsin

COUNTRY United States

P/POSTAL CODE

ì PHONE 5000

I FAX

EMAIL ADDRESS

ÄUTHORIZED TO COMMUNICATD VIA EMAIL

414 271 3552

tm-dept@quarles.com

Yes

OTHER APPOINTED ATTORNEV
Robert L, Titley, Carl R. Schwartz, and

Hillary J. Wucherer

CORRESPONDENCE INFORMATION

"NAME S. Levine

FIRM NAME Quarles & Brady LLP

Attention: IP DocketÄDDRESS

"CITY

411 East Wisconsin Avenue

Milwaukee

*STATE
(Required for U.S. applicants)

Wisconsin

"COUNTRY United States

. '*ZIP/POSTAL CODE 53202

PHONE

FAX

".EMÄIL ADDRESS

''AUTHORIZED TO COMMUNICATE VIA
EMAIL

trn-dept@quarles.com

ES

414277 5000

414 271 3552

: FEB INFORMATION

: NUMBER OF CLASSES

ì FEE PER CLASS 275

"TOTAL FEE PAID 825

SIGNATURB INFORMATION



* SIGNATURE

' o SIGNATORY'S NAME

/Timothy R, Kraft/ì

'i

I
i

I

Tirnothy R. IGaft

* SIGNATORY'S POSITION

i SIGNATORY'S PHONE NUMBER

SVP, Associate General Counsel

303.652.0549

] ',.DATE SIGNED t0llU2012
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Trademarllservice Mark Application, Principal Register

TBAS Plus Application

Serial Number: 85751520

Filing Date: l0/11 12012

To the Commissioner for Trademarks:

MARK: EARTH BALANCE (Standard Characters, see marl<)

The literal element of the mark consists of EARTH BALANCE.
The mark consists of standard characters, without claim to any parlicular font, style, size, or color

The applicant, GFA Brands, Inc., a corporation of Delaware, having an address of
Suite 260,
115 West Century Road
Paramus, New Jersey 07652
United States

requests registration of the trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051

et seq.), as amended, for the following:

For specifÌc fiting basis information for each item, you must view the display within the Input Table.

International Class 029: Butter; Butter substitutes; Cream cheese; Edible oils; Milk; Nut and seed-

based snack bars; Nut butters; Nut-based rnilk; Peanut butter; Shortening; Soy-based snack foods;

Soybean milk; Vegetable-based spreads

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company

or licensee the mark in commerce on or in connection with the identified goods and/or services. (15

U.S.C. Section 105 1(b)).

For specifïc fiting basis information for each item, you must view the display within the Input Table.

Intemational Class 030: Cheese flavored snacks, namely, cheese curls; Cheese flavored snacks,

namely, puffed cheese balls; Dough; Popcorn; Puddings; Salad dressings

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company

or licensee the mark in commerce on or in connection with the identified goods and/or services. (15

U,S.C. Section 105 l(b)).

For specifïc fiting basis information for each item, you must view the display within the Input Table.

International Class 032: Soy-based beverages not being milk substitutes

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company

or licensee the mark in commerce on or in connection with the identifîed goods and/or services. (15

U.S.C. Section 1051(b)).



The applicant clairns ownership of U.S. Registration Number(s) 2237867,3648468,4112473, and others

The applicant's current Attorney Information:
Marta S. Levine and Robert L. Titley, Carl R. Schwartz, and Hillary J. Wucherer of Quarles & Brady

LLP
Attention: IP Docket
411 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
United States

The attorney docket/reference nunrber is 139986 .00241.

The applicant's current Correspondence Information

Marta S. Levine

Quarles & Brady LLP

Attention: IP Docket
4l I East Wisconsin Avenue

Milwaukee, Wisconsin 53202

414 277 5000(phone)

414 271 3552(fax)

tm-dept@quarles. com (authorized)

A fee payment in the amount of $825 has been submitted with the application, representing payment for 3

class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by

fine or imprisonment, or both, under l8 U.S.C. Section 1001, and that such willful false statements, and

the like, may jeopard tze the validity of the application or any resulting registration, declares that he/she is

properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to

be the owner of the trademark/service mark sought to be registered, or, if the application is being filed

under l5 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;

to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right

to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to

be likely, when used on or in connection with the goods/services of such other person, to cause confusion,

or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and

that all statements made on information and belief are believed to be true'

Signature: /Timothy R. Ituaftl Date Signed: L\llll20l2
Signatory's Name: Timothy R. Kraft
Signatory's Position: SVP, Associate General Counsel

RAM Sale Number: 307



RAM Accounting Date: l0ll2l20l2
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Internet Transmission Date: Thu Oct ll 13:59:27 EDT 2012
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Trademark Trial and Appeal Board Electronic Filíng Sysfem. http://estta.uspto.gov

ESTTA Tracking number: ESTTA373602
Filins date: 1011512010

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition
Notice is hereby given that the following party opposes registration of the indicated application

Opposer lnformation

Applicant lnformation

Goods/Serv¡ces Affected by Opposition

Class 005.
All goods and services in the class are opposed, namely: vitamins, supplements, vitamin enriched
beverages, meal replacement bars, liquid meal replacements

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No..

2745850 Application Date 01t1612001

Registration Date 08/05/2003 Foreign Priority
Date

NONE

Word Mark BALANCE

Name Balance Bar Company

Granted to Date
of previous
extension

10t1712010

Address 115 Stevens AvenueSuite 202
Valhalla, NY 10595
UNITED STATES

Attorney
information

David l. Greenbaum
Edwards Angell Palmer & Dodge LLP
F.D.R. StationP.O. Box 130
New York, NY 10150
UNITED STATES
trademark@eapd law.com, dgreenbaum@eapd law .com Phone:2129122977

Application No 77864206 Publication date 04t2012010

Opposition Filing
Date

1011512010 Opposition
Period Ends

10t1712010

Applicant GFA Brands, lnc.
Suite 260 115 West Century Rd.
Paramus, NJ 07652
UNITED STATES

Opposition No. 91212477 
BALANCE BAR COMPANY v. GFA BRANDS, INC. 

Offered by Applicant, GFA Brands, Inc.



Design Mark

BALANÜE

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1992100100 First Use ln Commerce: 1992/00/00

Protein based, nutrient-dense snack bars

U.S. Registration
No.

2659753 Application Date 0710811997

Registration Date 12t1012002 Foreign Priority
Date

NONE

Word Mark BALANCE BAR

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 199910T130 First Use ln Commerce: 1999/07/30

nutritional food supplements

U.S. Registration
No.

2636101 Application Date 1112011999

Registration Date 10t1512002 Foreign Priority
Date

NONE

Word Mark BALANCE GOLD

Design Mark

BALANCE GOLD

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 2000/06/30 First Use ln Commerce: 2000/06/30

SNACK BARS

U.S. Application
No.

85099089 Application Date 08t0312010

Registration Date NONE Foreign Priority
Date

NONE

Word Mark BALANCE



Design Mark

EALAÏ\TÜ8.
Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1992100100 First Use ln Commerce: 1992/00/00

Nutritional supplements; dietary food supplements

Class 030. First use: First Use: '1992/00/00 First Use ln Commerce: 1992/00/00

Cereal-based, rice-based, or granola-based snack bars and snack foods

Attachments 76194400#IMSN.gif ( 1 page )( bytes )
75854595#TMSN.gif ( 1 page )( bytes )
85099089#TMSN.jpeg ( 1 page )( bytes )
Notice of Opposition - SMART BALANCE.pdf ( 6 pages X81653 bytes )

Gertificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature ldigl

Name David l. Greenbaum

Date 10115t2010



IN Tnn Uutrnn Sr¡.rps PnrnNr ANn TnnDEMARK Onncn
TRnnnnr¡.Rx TRIaL ANn Appral BoaRn

NOTICE OF OPPOSITION

Trademark Application Serial No. 771864,206

Filed: November 3,2009

For the Mark: SMART BALANCE

Published in the Off,rcialGazeÍte on April20,2010

Balance Bar Company,

Opposer,

-against-

GFA Brands, Inc.,

Applicant.

Opposition No,_

To: Trademark Trial and Appeal Board

As grounds of opposition, it is alleged that:

Opposer, Balance Bar Company, a Delaware corporation with a business

address of 115 Stevens Avenue, Suite 202, Valhalla, NY 10595 ("Opposer"), believes

it will be damaged by registration of the designation SMART BALANCE in Class 5,

which is the subject of Application Serial No. 771864 ,206, filed on the basis of intent-

to-use by GFA Brands, Inc. ("Applicant").
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NYC 361456.1



1. For many years, and since long prior to the November 3, 2009 filing

date of applicant's application, Opposer has engaged in the manufacture of nutritional

food supplements, snack bar products, and meal replacement bars and advertised and sold

them throughout the United States under its BALANCE trademark and BALANCE-

formative trademarks. The BALANCE trademark has become distinctive of Opposer's

goods and represents substantial goodwill built up by Opposer.

2. By virtue of the excellence of Opposer's products bearing its

BALANCE trademark and as a result of Opposer's extensive promotional and sales

activities, the BALANCE trademark is fämous and was famous before November 7,

2009, andthe public has come to identifiu the business and products denominated by the

BALANCE trademark as being associated exclusively with Opposer.

3. In addition to Opposer's long-standing common law rights in and

to the BALANCE trademark and formatives thereof, Opposer owns multiple

registrations issued by the United States Patent and Trademark Office for the

BALANCE trademark and variations, including, among others, the following:

MARK REG NO. GOODS

BALANCE 2,745,850 Protein based, nutrient-dense

snack bars

BALANCE BAR 2,659,753 Nutritional food supplements

BALANCE GOLD 2,636,107 Snack bars

4. The said registrations are valid and subsisting in the name of Opposer

Balance Bar Company, arc in full force and effect, and constitute evidence of

NYC 361456,1



Opposer's exclusive right to use BALANCE and formatives thereof in commerce tn

connection with the goods specified in the registrations aforesaid.

5. The said registrations are incontestable pursuant to the provisions of

Section 15 of the Lanham Act, 15 U.S.C. $ 1065, and constitute conclusive

evidence of Opposer's exclusive right to use the said marks in commerce in

connection with the goods specified in said registrations.

6. Opposer also owns a use-based trademark application for BALANCE

in the United States Patent and Trademark Office, namely:

MARK APP NO GOODS

BALANCE 85/099,089 Nutritional supplements; dietary food

supplements; cereal-based, rice-based,

or granola-based snack bars and snack

foods

The application shows dates of first use in commerce as early as 1992, which, upon

information and belief, is prior to any date on which Applicant can rely.

7. Upon information and beliefl Applicant is a company organized in

Delaware, located at Suite 260,115 West Century Rd., Paramus, NJ 07652.

6. On November 3, 2009, Applicant frled intent-to-use application

under Section 1(b) of the Lanham Act, 15 U.S.C. $ 1051(b), to register the

designation SMART BALANCE (Serial No. 771864,206) to cover goods in Class

5, including "meal replacement bars" and other related goods, and said

application was published for opposition on April 20,2010.

NYC 361456.1



7. Through its longstanding and continuous use of the BALANCE trademark,

Opposer has acquired exclusive rights in the BALANCE trademark that significantly

predate any date upon which Applicant may rely.

8. Opposer's BALANCE trademark is famous and became famous bcfore

November 3,2009, the filing date or any use of the SMART BALANCE designation

by Applicant.

9. The "BALANCE" portion of Applicant's SMART BALANCE designation is

identical to and fully incorporates Opposer's BALANCE trademark.

10. The goods set forth in the Application are either identical or closely

related and similar to the goods on which Opposer uses its BALANCE mark.

11, Opposer believes it will be damaged by registratiori of Applicant's

SMART BALANCE designation under Section 13 of the Lanham Act, 15 U.S.C.

$ 1063, on the ground that the subject designation so resembles the BALANCE

trademark used by Opposer in the United States as to be likely, when used on or in

connection with the goods identified in the SMART BALANCE application, to cause

conf,ision, mistake or to deceive consumers, with consequent injury to Opposer and

to the public, in violation of Section 2(d) of the Lanham Act, 15 U.S.C. $ 1052(d).

14. Opposer believes it will be damaged by registration of the SMART

BALANCE designation under Section 13 of the Lanham Act, 15 U.S.C. $ 1063,

because the use and registration ofthe SMART BALANCE designation is likely to

dilute the distinctive quality of Opposer's famous BALANCE trademark, in violation of

Section 43(c) of the Lanham Act, 15 U.S.C. $ 1125(c).

NYC 361456,1



WHEREFORE, Opposer believes it will be darnaged by the registration

of tlre claimed trademark in Application Serial No.771864,206 and requests that this

opposition be sustained and that registration to Applicant be refused.

Please charge our Deposit Account No. 041105 in the amount of $300.00 for the

opposition fee.

Dated: New York, New York
October 15,2010

Respectfrrlly submitted,

EDWARDS ANGELL PALMER & DODGE, LLP

t'n¡ ffi
B

David I. Greenbaum

750 Lexington Avenue
New York, New York 10022
(212) 308-44tt
Attorney for Opposer
Opposer's Ref: 307569 .407 4

NYC 361456.r



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on October 15,2010, a copy of the

foregoing Notice of Opposition was served first class mail, postage pre-paid to the

Applicant's Correspondent of Record at the following address:

PATRICK M. BERGIN
DAVIS & KUELTHAU, S.C.

111 E KILBOURN AVE STE 14OO

MILWAUKEE, WI 53202-6613

f
V

NYC 36 I 456. I
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